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QUESTION PRESENTED

Is it permissibleunderthe TexasDisciplinary Rulesof ProfessionaConductfor alawyer
to enterinto an agreementith a client, who is not representedy independentounsel for the
settlemenbf theclient'smalpracticeclaim againsthelawyer?

STATEMENT OF FACTS

A lawyerfailed to timely file alawsuiton behalfof a client, resultingin theclient’s claim
being barredby the statuteof limitations. This was the only matterin which the lawyer was
representinghe client. The lawyer, recognizingthe malpractice,presentedo the client an
agreemento settlethe malpracticeclaim. The client enterednto the settlementagreemenand
acceptedhe lawyer'spayment. The client was not representedy independentounselin the
settlemenbf this matter.

DISCUSSION

The occurrenceof malpracticein the fact situationpresentednamelythe failure to file
suit before the statute of limitations ran, raisesthe question of whether the lawyer-client
relationshipmay continuebetweenthe lawyer andthe client concerned. Rule 1.06(b)(2)of the
TexasDisciplinary Rulesof ProfessionalConductprovidesthat a lawyer shall not representa
personif therepresentationf thatpersonreasonablyappeardo be or becomesadverselylimited
by the lawyer's own interests. Although Rule 1.06(c) providesthat, if the client consentsa
lawyer may represent clientin certaincircumstancesvhererepresentatiomvould otherwisebe
prohibited, the Committeeis of the opinion that, in the caseof malpracticefor which the
consequencesannotbe significantly mitigated through continuedlegal representationunder
Rule 1.06thelawyer-clientrelationshipmustendasto the matterin which the malpracticearose.
It should be notedthat, in the factual situation consideredn this opinion, the lawyer is not
representinghe clientin anyothermatters.

In thesecircumstancesaspromptly asreasonablypossiblethe lawyer mustterminatethe
lawyer-clientrelationshipand inform the client that the malpracticehas occurredand that the
lawyer-clientrelationshiphasbeenterminated. Theseobligationsarisefrom severalRules. Rule
2.01 providesthat in representing client, a lawyer shall rendercandidadvice. Rule 1.15(d)
provides that upon termination of representationa lawyer shall take stepsto the extent
reasonablypracticableto protectthe client'sinterestsincluding giving reasonablenotice to the



client of the termination. Rule 8.04(a)(3) provides that a lawyer shall not engage in conduct
involving dishonesty, fraud, deceit or misrepresentation.

Once the lawyer has candidly disclosed both the malpractice and the termination of the
lawyer-client relationship to the client, Rule 1.08(g) requires that, if the lawyer wants to attempt
to settle the client's malpractice claim, the lawyer must first advise in writing the now former
client that independent representation of the client is appropriate with respect to settlement of the
malpractice claim: “A lawyer shall not . . . settle a claim for . . . liability [for malpractice] with
an unrepresented client or former client without first advising that person in writing that
independent representation is appropriate in connection therewith.”

CONCLUSION

Under the Texas Disciplinary Rules of ProfessionalConduct,a lawyer may settle a
malpracticeclaim with a client not representedby independentcounselif the lawyer: (1)
disclosesthe malpracticeand the terminationof the lawyer-clientrelationshipto the client, (2)
advisesthe now former client in writing that independentepresentations appropriatewith
respecto the client'sconsideratiorof the lawyer'soffer to settlethe malpracticeclaim, and (3)
does not engagein conduct involving dishonesty, fraud, deceit or misrepresentationn
connectiorwith the negotiationandsettlemenof the malpracticeclaim.



