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QUESTION PRESENTED

Is alawyer’'srefusalto complywith anarbitrationdecisionin a fee disputewith aclienta
violation of the TexasDisciplinary Rulesof ProfessionaConduct?

STATEMENT OF FACTS

A lawyer andhis client agreedin writing to submita fee disputeto binding arbitration.
The arbitrationwas conductedby the fee disputescommitteeof the local bar association. The
arbitrationawardfavoredthe client, eitherfinding that the lawyer was requiredto repayto the
clientanamountreceivedfrom the client thatthe lawyerwasnot entitledto retainor finding that
the lawyer wasnot entitledto collect certainunpaidfeesfrom the client. The lawyer refusedto
abide by the arbitrator'saward. Under the arbitrationagreementthe arbitration decisionwas
final andnolegalgroundsexistedfor the lawyer’sfailure to complywith the arbitrationaward.

DISCUSSION

Rule 1.14 of the TexasDisciplinary Rulesof ProfessionaConductrequiresthata lawyer
hold client fundsand disputedfundsin separateaccountsand promptly deliverto the client any
fundsthe client is entitledto receive. It would be a violation of Rule 1.14for alawyerto refuse
to comply with an arbitration order to releasefunds that have beenheld in the lawyer’s trust
accountandhavenot beenearned. Similarly, it would be a violation of Rule 1.14for alawyerto
transferan amountinvolved in a fee disputefrom the lawyer’s trust accountto the lawyer’s
unrestrictechccountwhile theamountremainedn dispute.

Rule 1.15(d)providesthat“[u]pon terminationof representatiorg lawyer shalltakesteps
to the extentreasonablypracticableto protecta client’s interests,suchas. . . refundingany
advancepaymentsof fee that hasnot beenearned.” If the arbitrationdeterminedthat a lawyer
continuedto hold an advancepaymentof unearnedeesafter terminationof the representation,
thosefeeswould berequiredto berefundedto theclient. Failureto dosowould beaviolation of
Rule1.15(d).

In a caseinvolving disputedfeesclaimedby a lawyerratherthandisputedfeesheld by a
lawyer, the discussionabove of Rules 1.14 and 1.15(d) would not apply (becauseno client
property held by the lawyer would be involved). However, Rule 8.04(a)(3),which generally
prohibitsa lawyerfrom engagingn dishonesbr fraudulentconduct,could apply bothin the case
of moniesheld by the lawyerandclaimedby the clientandin the caseof unpaidamountghatthe
lawyer claimedwereduefrom the client. Rule 8.04(a)(3)providesthatalawyershallnot “engage
in conductinvolving dishonesty,fraud, deceit or misrepresentation”. In the circumstances
consideredthe agreemento arbitratethe fee disputeis an agreemento acceptthe arbitration
awardastheresolutionof the dispute,subjectonly to anylegal groundsavailablefor challenging
theaward(no suchgroundswereavailablein this case). A lawyer’'senteringinto anagreemento
resolve a fee dispute by arbitration with the undisclosedintention of refusingto acceptan



unfavorable arbitration award would, in the opinion of the Committee, constitute conduct
involving dishonesty, fraud, deceit and misrepresentation in violation of Rule 8.04(a)(3). This
conclusion is consistent with the law of fraud in Texas. $ebaric v. Percival Tours, Inc., 708
S.W.2d 432 (Tex. 1986):

“A promise to do an act in the future is actionable fraud when made with
the intention, design and purpose of deceiving, and with no intention of
performing the act. . ... While a party’s intent is determined at the time the
party made the representation, it may be inferred from the party’s subsequent acts
after the representation is made. . ... Intent is a fact question uniquely within
the realm of the trier of fact because it so depends upon the credibility of the
witnesses and the weight to be given to their testimony. . . ..

Failure to perform, standing alone, is no evidence of the promissor’s
intent not to perform when the promise was made. However, that fact is a
circumstance to be considered with other facts to establish intent.” 708 S.W.2d
at 434-35.

When a lawyer does not abide by an award from an agreed fee dispute arbitration, whether the
lawyer entered into the arbitration agreement with an intent to refuse to accept an award
unfavorable to him would be a question of fact in the particular case.

CONCLUSION

A lawyerwho agreesn writing with a client or former client to submita fee disputeto
binding arbitration and then refusesto comply with the award violatesthe TexasDisciplinary
Rulesof ProfessionalConductif the lawyer continuesto hold propertyof the client or former
client contraryto the arbitrationawardor if the lawyer in the particular caseenteredinto the
agreemento arbitratewith the intentionof not complyingwith anawardthatwasunfavorableo
thelawyer.



