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QUESTION

Is it permissibleunderthe TexasDisciplinary Rulesof ProfessionaConductfor aformer
employeeof a Texasregulatoryagencyto represent client beforethe agencyin a matterthat
originatedduringthe lawyer’'semploymenbut in which the lawyerdid not participatepersonally
andsubstantially?

STATEMENT OF FACTS

Lessthana yearafterterminatingemploymentwith a Texasregulatoryagency a lawyer
appearedeforethe sameregulatoryagencyasthe representativef a client who wasinvolvedin
amatterpendingbeforethe agency. The matteroriginatedwhile the lawyerwasemployedby the
agencybut the lawyer hadnot participatedpersonallyor substantiallyin the matterwhenhe was
employedby theagency.

With respectto other contestedcasesunrelatedto the matterin question,the lawyer
while employedby the agencyhad conducteddiscovery,evaluatecevidence participatedn rule
changes,filed formal chargesagainst licensees,reviewed orders, and attended settlement
conferences.The agencytook the positionthat,underRule 1.10of the TexasDisciplinary Rules
of ProfessionaConductandundersection572.054(b)f the TexasGovernmentCode the lawyer
wasnot permittedto representheclientin the pendingmatter.

DISCUSSION

Rule 1.10(a)of the TexasDisciplinary Rulesof ProfessionalConductspecifically deals
with successivgovernmenandprivateemploymenbof lawyersandprovidesasfollows:

“(a) Exceptaslaw may otherwiseexpresslypermit, a lawyer shall not
representa private client in connectionwith a matter in which the lawyer
participatedpersonallyand substantiallyas a public officer or employeeunless
the appropriategovernmentagencyconsentsfterconsultation.”

Thus,unlessthe governmentigencyconsentsa lawyerwho hasbeenemployedby a government
agencymay not after leavingthe agencyrepresent client with respectto a matterin which the
lawyerhad“participatedpersonallyandsubstantially"while anemployeeof theagency.

Rule 1.10(f) specifiesthe meaningto be given to the term “matter” for purposesof the
provisionsof Rule1.10:



“() As used in this rule, the term “matter” does not include regulation-
making or rule-making proceedings or assignments, but includes:

(1) Any adjudicatory proceeding, application, request for a ruling or
other determination, contract, claim, controversy, investigation, charge
accusation, arrest or other similar, particular transaction involving a specific
party or parties; and

(2) any other action or transaction covered by the conflict of interest
rules of the appropriate government agency.”

Although the scope of the term “matter” for purposes of Rule 1.10 may be greater under
Rule 1.10(f)(2) as a result of a particular agency’s conflict of interest rules, the personal and
substantial participation standard of Rule 1.10(a) would not be affected. Hence, even if the term
“matter” in the case of a particular agency has a wider scope because of the terms of the agency’'s
conflict of interest rules and the operation of Rule 1.10(f)(2), Rule 1.10(a) would still not apply to
a former agency lawyer in connection with a matter, however defined, unless the personal and
substantial participation standard included in Rule 1.10(a) was met with respect to the lawyer's
relationship to such matter.

In the circumstances presented, the only apparent connection between the matter in
guestion and the lawyer while an employee of the agency was the lawyer's employment by the
agency. Personal and substantial participation cannot be imputed based on title of office or the
existence of statutory authoritySpears v. Fourth Court of Appeals, 797 S.W.2d 654, 657 (Tex.
1990).

Rule 1.09 of the Texas Disciplinary Rules of Professional Conduct governing conflicts of
interest with respect to former clients is not applicable to the circumstances considered. Issues
concerning successive government and private employment are governed by Rule 1.10 rather
than Rule 1.09. See Comment 1 to Rule 1.09.

In connection with this opinion, the Committee notes that the Texas Ethics Commission
has recently ruled that section 572.054(b) of the Texas Government Code does not prohibit
representation in a case opened while a lawyer was employed by a government agency if the
lawyer did not personally participate and the case was not within the lawyer's official
responsibility. Texas Ethics Commission, Ethics Advisory Opinion 470, May 12, 2006.

CONCLUSION

Under the TexasDisciplinary Rules of ProfessionalConduct,a former employeeof a
Texasregulatoryagencyis permittedto represent client in proceedingdeforethe agencyin a
matterthat originatedduring the lawyer’s employmentwith the agencybut with respecto which
thelawyerhadno personabhndsubstantiaparticipationasanemployeeof theagency.



