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QUESTION PRESENTED

May a lawyer who represents city renderlegal adviceto an ethicsboardappointedby
the city councilregardingthe investigationanddeterminatiorof a complaintagainsta majority of
thememberof thecity council?

STATEMENT OF FACTS

A lawyerin privatepracticerepresentsa city asits city attorney.Thecity charterprovides
thatthe city attorneyservesat the discretionof the city council, receivingsuchcompensatioras
may be fixed by the council, representghe city in all litigation and legal proceedingsand
performsotherdutiesprescribedhat thedirectionof the city council. The city councilsubsequently
enactsan ethicsordinancethat establishesn ethicsboardwith powersto review andinvestigate
complaintsalleging ethics code violations madeagainstemployeesor officials of the city. The
ordinancespecifically providesthat the city attorneyshall havethe responsibilityto renderlegal
adviceto the ethicsboard.A citizenthenfiles a complaintagainsta majority of the membersof
the city council assertingclaims of ethics code violations. The city attorneyis called uponto
providelegaladviceto the ethicsboardconcerninghe complaint.

DISCUSSION

The city attorneydoesnot representhe individual city council membersTherefore,in
representinghe ethicsboardconcerningchargesagainstcity council membersthe city attorney
will not violate Rule 1.06(b)(1)of the TexasDisciplinary Rulesof ProfessionalConduct,which
providesthat, unlessthe requirementf Rule 1.06(c) (discussedelow) can be met, a lawyer
shallnot represent personif the representatiofiinvolves a substantiallyrelatedmatterin which
that person’sinterestsare materiallyanddirectly adverseto the interestsof anotherclient of the
lawyer....” Althoughrepresentationf the ethicsboardmay be materiallyanddirectly adversdo
theinterestsof the membersof the city councilagainstwhomthe complainthasbeenfiled, those
city councilmembersarenot clientsof thecity attorney.

However,Rule 1.06(b)(2)is applicableto the proposedepresentationf the ethicsboard
with respectto this complaint. Rule 1.06(b)(2) providesin pertinent part that, unless the
requirement®f Rule 1.06(c)(discussedelow) canbe met, a lawyer shall not represent person
if the representatiorireasonablyappeargo be or becomeadverselylimited....by the lawyer’s
own interests. The city charterprovidesthatthe city attorneyservesat the discretionof the city
council and receives such compensationas may be fixed by the city council; therefore,
representatiomf the ethicsboardagainsta majority of the membersof the city council at least
“reasonablyappearsto be adverselylimited within the meaningof Rule 1.06(b)(2)by the city
attorney’sown interestdn his positionascity attorney.

Rule 1.06(c)providesthata lawyer may represent clientin the circumstancesescribed
in Rule 1.06(b)(2) if under Rule 1.06(c)(1) the lawyer “reasonably believes” that the
representatiorof the client will not be materially affected and under Rule 1.06(c)(2) each
“affectedor potentiallyaffectedclient consentgo suchrepresentatiomfterfull disclosureof the
existencenature,implications,andpossibleadverseconsequencesf the commonrepresentation
and the advantagesnvolved, if any.” In this casethe “affected or potentially affected” clients
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would be the ethics board and the city. Comment 7 to Rule 1.06, in discussing Rule 1.06(c)(1),
statesthat when a “disinterestedawyer would concludethat the client shouldnot agreeto the
representatiomnderthe circumstances; the lawyer shouldnot askfor, or providerepresentation

on the basisof, client consent.Under Rule 1.06(c)(1),given the inherentconflict betweenthe
ethicsboard’sresponsibilityto investigateand determinethe complaintagainsta majority of the
membersof the city council andthe personalemploymentinterestsof the city attorney,the city
attorneyshouldnot askfor consento the proposedepresentationf the ethicsboardwith respect

to this complaint.

CONCLUSION

In the circumstancegpresenteda lawyer who representsa city may not renderlegal
advice to a city ethics board concerningthe investigationand determinationof a complaint
againsta majority of the membersf the city council.



