THE PROFESSIONAL ETHICSCOMMITTEE
FOR THE STATE BAR OF TEXAS
OPINION No. 563
October 2005

QUESTION PRESENTED:

May a lawyerwho leavesemploymentwith alaw firm solicit andacceptemploymenton
a contingentfee basisfrom a client of the law firm on a matter for which the lawyer had
performedegalserviceswvhile anemployeeof thelaw firm?

STATEMENT OF FACTS:

Client employedlaw firm ABC on an hourly fee basisto represencClient in a lawsuit.
Lawyer D, employedby ABC, had primary responsibilityfor handlingClient’s case,had done
mostof thework on the case andwaslisted asan attorneyof recordin the case.In the courseof
his work on the case,Lawyer D obtainedinformationindicating Client had a strongcase After
terminatinghis employmentwith ABC (and beforewithdrawing as an attorneyof recordin the
case) Lawyer D offeredto handleClient’s lawsuiton a contingentfee basis.Client subsequently
terminatedhe employmeniof ABC onthelawsuitandemployedLawyer D to handlethe lawsuit
onacontingentfeebasis.

DI SCUSSION

The inquiry involvesa numberof legalissuesnot within the provinceof the Committee,
suchaswhethera fiduciary duty is owedby a lawyer to his or her employer,the scopeof any
suchduty, whetherthe action of Lawyer D would constitutea violation of any suchduty, and
whethera lawyer may useconfidentialand/or proprietaryinformation obtainedin the courseof
representing client to evaluatethe client’s claim beforeacceptingemploymenton a contingent
feebasis.

Although Clientinitially employedABC, underthe factspresentedClient hada lawyer-
client relationshipwith Lawyer D andwith ABC while Lawyer D wasemployedby ABC. Since
Lawyer D hada lawyer-clientrelationshipwith Client with respecto the matterbeforeentering
into a contingentfee contractwith Client onthe matter,LawyerD mustcomplyin particularwith
Rules1.03,1.05,1.06,and2.01of the TexasDisciplinary Rulesof ProfessionaConduct
in his continuingrepresentatioof Client.

Rule 1.03(b)provides:

“A lawyershallexplaina matterto the extentreasonablynecessaryo permitthe client to
makeinformeddecisiongegardingherepresentation.”

Rule1.05(b)providesin pertinentpart:
“ Exceptaspermittedby paragraphgc) and(d), or asrequiredby paragraphsge), and(f )
alawyershallnot knowingly:

(2) Use confidentialinformation of a client to the disadvantagef the client unlessthe
clientconsentsfterconsultations.

(4) Use privilegedinformation of a client for the advantageof the lawyer or of a third
personunlessthe client consentsfter consultation.
Rule 1.06(b)and(c) providein relevantpart:



“(b) ... except to the extent permitted by paragraph (c), a lawyer shall not represent a
person if the representation of that person:

(2) reasonably appears to be or become adversely limited by the lawyer’s or law
firm’s responsibilities to another client or to a third person or by the lawyer’'s or
law firm’s own interests.
(c) A lawyer may represent a client in the circumstances described in (b) if:
(1) the lawyer reasonably believes the representation of each client will not be
materially affected; and
(2) each affected or potentially affected client consents to such representation
after full disclosure of the existence, nature, implications, and possible adverse
consequences of the common representation and the advantages involved, if
any.” Rule 2.01, entitled “Advisor,” provides:
“In advising or otherwise representing a client, a lawyer shall exercise independent professional
judgment and render candid advice.”

In the circumstances presented, Lawyer D must comply with each of the above Rules
because Client was his client when Lawyer D solicited employment and entered into the
contingent fee contract with Client. In addition, Lawyer D must in these circumstances
particularly ensure compliance with Rule 1.04 “Fees” and Rule 7.02 “Communications
Concerning a Lawyer’s Services.”

These rules are consistent with a lawyer’s fiduciary duties to his or her client. When a
lawyer participates in changing, with respect to a matter as to which the lawyer already represents
a client, a legal fee arrangement with the client, Texas courts have held that there is a
presumption of unfairness or invalidity with the new fee agreement and the burden of proof is
upon the lawyer to prove that the new fee arrangement is fair and reasonablectieeey.

Griffith, 390 S.W.2d 735 (Tex. 1964). This is part of the lawyer’s disclosure obligations under
Rule 1.06(c)(2), as well as the lawyer's obligations under Rule 1.05(b), concerning use of
confidential information, and under Rule 2.01, concerning the lawyer’s role as advisor

Under the facts presented, Client’s fee arrangement with ABC was on an hourly fee basis.
Services paid for by Client resulted in Lawyer D’s receiving information that was useful to
Lawyer D in evaluating Client’'s claim and determining to seek employment from Client on a
contingent fee basis. Without question, such information was used for the advantage of Lawyer
D. Potentially, it could have been used to the disadvantage of Client.

If Client would have paid a lesser fee on an hourly fee basis, the information was used to
the disadvantage of Client. Lawyer D, being Client's lawyer and having access to confidential
information relevant to evaluation of the merits of Client’s claim and potential recovery, cannot
use that information to the disadvantage of Client or to Lawyer D’s own advantage unless Client
consents after consultation.

Whether it is advantageous for Client to continue to use ABC'’s services on an hourly fee
basis or retain Lawyer D and pay possibly a greater fee under the contingent fee contract are
factors that must be considered by Client. Lawyer D is in a better position than is Client to
evaluate Client’s claim and to form a judgment about whether the legal fees would be greater if
computed on an hourly fee basis or pursuant to the proposed contingent fee contract. Client is
entitled to the benefit of independent professional judgment and candid advice before entering



into sucha contract.Lawyer D mustfully discloseandexplainthosemattersto Client so Client
canmakeaninformeddecisionregardingthe representatiomprior to enteringinto any contingent
feecontractwith LawyerD.

CONCLUSION

A lawyerleavingemploymentwith alaw firm maysolicit andacceptemploymenfrom a
client of the law firm for whom the lawyer hasrenderedegal servicesprovidedthat the lawyer
complieswith Rules1.03,1.04,1.05, 1.06,2.01, and 7.02 of the TexasDisciplinary Rules of
ProfessionalConduct. A lawyer is not permitted to use confidential information to the
disadvantagef a client or to the lawyer’s own advantagevis-a-vis a client unlessthe client
consent@fterconsultationA lawyerwho proposego continuetherepresentatioof a client
uponterminatinghis employmentat a law firm, but on the basisof a contingentfee arrangement
that may be financially disadvantageou® the client ascomparedo an hourly fee arrangement,
mustadvisethe client to seekindependentadvicefrom anotherlawyer before enteringinto the
proposedcontingenfeearrangement.



