Opinion 55
September 1952
18 Baylor L. Rev. 220 (1966)

CONFIDENCESOF A CLIENT - WILL

An attorneywho writesawill for a clientandactsasoneof thewitnessego it, which client
executes secondwill by anotherandis subsequentlgeclarechoncomposmentis,maynot
discloseto the client'ssonandguardianthe circumstancesf the executionof thefirst will, its
contentsandtheattorney'sopinion of the client'smentalconditionat thetime of its execution.
Theattorneycouldnot be compelledby the courtto makethe disclosures.

Canon34.

QUESTION

Severalyearsagoanattorneywroteawill for aclientandactedasoneof thewitnessego the
will. Recently this client executedanothemwill preparedy anotherandshortly afterthe
executionof the secondwill was,dueto mentalcondition,givena ninety-daycommitmento a
hospitalfor theinsaneanda sonappointecguardianThe sonandguardian anticipatingan
attemptto probatethe secondwill uponthe deathof this client, is bringinga procedurgo
perpetuatéestimonyandcontemplateghetakingof the depositionof the attorneywho prepared
thefirst will concerninghe circumstancesf its executionjts contentsandthe attorney'sopinion
of theclient'smentalconditionat thetime of the executionof thefirst will.

Shouldtheattorneywho preparedhefirst will discloseto the partiesinvolvedthe contentsof
suchwill, the circumstancesf its executiorandhis opinion of the testator'snentalcondition?

OPINION

This questiorhasgiventhe committeea greatdealof troublebecaus®f the manyfactors
involved.lt is generallyagreedhattheinformationsoughtfrom the attorneyis information
receivedby him asa confidentialcommunicatiorandthatthe privilege of non-disclosurés the
privilege of thetestatorduringtestator'sifetime to bewaivedor assertedby theclientratherthan
theattorney.lt is generallyagreedhatit is the duty of thelawyerunder34to preservehis client's
confidencewhich duty outlastshe lawyer'semploymentandthatin this situation,becausehe
clientis noncomposmentisandcannotgive the consenthelawyerwould needto makesuch
disclosuresthelawyer shouldrefuseto do so.

Thenextquestionpresenteds whetheror not he shouldrefuseto divulge sameif sodirectedby
the court. Thisis a matterfor decisionby the courts,butit is the opinion of the majority of the
committeethatthe attorneycouldnotbe compelledby the courtto makesuchdisclosures(8-1)



