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QUESTION PRESENTED

May alawyerrepresenting workers’compensatiorlaimantin athird-party
actioncollecta contingentfee from theclient basedon thegrossrecovery partof which
is requiredto be paidto theworkers’compensatioarrier?

STATEMENT OF FACTS

The questionpresenteds illustratedby the following example. Walter Workeris
injured in the courseand scopeof his employmentby ABC Corporationand receives
$50,000.00Nn workers’ compensatiorbenefits. Worker employsLawyer A to file suit
againsta negligentthird-party and agreesto pay Lawyer A one-third of the amount
recoveredrom suchthird-party. Walter Worker’s suit againstthe third party is settled
for $100,000.

LawyerA proposedo disbursdundsfrom the settlemento Workerasfollows:

Total settlementvith third-partydefendant $100,000

LessLawyerA'’s fee,one-thirdof the grosssettlement $ 33,333

LessReimbursemertb workers’compensatiorcarrier $ 50,000

Disbursemento WalterWorker $ 16,667.
DISCUSSION

Rule 1.04(a)of the TexasDisciplinary Rulesof ProfessionaConductprovides:

“A lawyer shall not enter into an arrangemenfor, charge,or
collectanillegal fee or unconscionabléee. A feeis unconscionablé a
competentlawyer could not form a reasonablebelief that the fee is
reasonable.”

Section417.0010f the TexasLabor Code providesthat the insurancecarrier is
subrogatedo therights of aninjuredemployeeagainsta third-partyand Section417.002
providesthat the workers’ compensatiorcarrier shall be reimbursed for benefitsthat
havebeenpaidfor acompensablejury, our of the netamountrecoveredn athird-party
action. UndersettledTexaslaw, a workers’ compensatiorcarrieris entitledto the first
moneyout of any third-party recoveryuntil the carrieris reimbursedfor benefitspaid,
regardles®f whetherthe recoveryis in an actioninitiated by the worker or in an action
initiated by the workers’ compensatiortarrier. The first moneyrecoveredn any third-
party actionbelongsto the workers’ compensatiortarrier,and until the carrieris repaid
in full neitherthe employeenor his representativéiasanyright to any of the third-party
funds (subjectto the provisionsof Section417.0030f the Texas Labor Code noted
below). Fort Worth Lloyds v. Haygood, 246 S.W.2d 865 (Tex. 1952) and numerous
casedollowing it.
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Walter Worker andhis representativesncluding Lawyer A, havenotright to the
fundsduethe compensatiomrarrier. A feethatincludesin its calculationfundsto which
Walter Worker hasno rights is unconscionableand violates Rule 1.04(a)of the Texas
Disciplinary Rules of ProfessionalConduct. A competentlawyer could not form a
reasonabléeliefthatthe fee chargedunderthe proposedlivisionis reasonable.

Thefollowing allocationwould notresultin anunconscionabléee:

Total settlementvith third-partydefendant $100,000
LessReimbursemertb insurancecarrier $ 50,000
Recoveryfor WalterWorker $ 50,000
Lesscontingentee $ 16,667
Disbursemento WalterWorker $ 33,333.

It shouldbe notedthat Section417.003of the TexasLabor Codeprovidesthatthe
funds recoveredon behalf of a workers’ compensatiorcarrier whose interestis not
actively representedy an attorneyin third-party action are subjectto paymentof an
attorney’sfee andthis sectionsetsout how the amountof suchfeeis to bedetermined.

CONCLUSION

Under the Texas Disciplinary Rules of Professional Conduct, a lawyer
representinga workers’ compensatiorclaimantin the third-party action pursuantto a
contingentfee arrangemeninay not collect a fee from the client/claimantbasedon the
grossrecovery partof whichis requiredto be paidto theworkers’compensatiomarrier.



