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QUESTION PRESENTED

Is it permissibleunderthe TexasDisciplinary Rulesof ProfessionaConductfor a
law firm to enterinto an arrangementvith a group of medicalprofessionalgursuanto
which the groupwould fund thelaw firm’s televisionadvertisingwith the expectatiorbut
nottheobligation)thatthelaw firm would referclientsto the medicalgroup?

STATEMENT OF FACTS

A group of medical professionals(chiropractors and orthopedic surgeons)
proposedo fund a law firm’s televisionadvertising,eitherby making paymentsirectly
to thelaw firm to usesolelyfor suchadvertising,or to pay the costsof suchadvertising
directly to thetelevisionstations. In the proposedarrangementhe advertisemente/ould
identify the medicalgroupandexpresslynotethatthe grouphadpaidfor, in wholeor in
part,the advertisementsTwo typesof advertisementare proposed. Thefirst would be
targetedat personswith potentialworkers’ compensatiortlaims. The secondwould be
targetedat personswith otherpersonalnjury claims,suchasthoseinjuredin automobile
accidentsor in other circumstancesnvolving possiblethird party negligence. It is
assumedthat these advertisementsvould meet the requirementsof Rule 7.04 on
advertisements the public media.

In connection with representing persons who respond to the proposed
advertisementghe law firm andthe medicalgroup expectthatthe law firm would refer
its new clientsto the medicalgroup if suchnew clients neededany medical services.
Although the partiesto the proposedarrangementvould have this expectation.there
would be no formal agreementequiringthe law firm to makesuchreferrals. The law
firm would disclosethe advertisingarrangemenbetweenthe law firm andthe medical
groupin its advertisementand,presumablyat the time of anysuchreferral.

DISCUSSION

As a threshold matter, even though the law firm would have no contractual
obligationto refer clientsto the medicalgroup,it is clearthatthe proposedarrangement
hasa materialquid pro quo element. For its part,the medicalgroupmustsurelyconsider
its paymentdor the law firm’s advertisementa legitimatebusinesexpenseandnot a
gift. It is apparentthat the medical group intendsto pay the law firm, in effect, for
referralsof potentialpatients. Similarly, thelaw firm mustsurelyunderstandhatit is not
intendedto be the beneficiaryof a gift from the medicalgroup andthat unlessthe law
firm referssomeof its new clientsto the medicalgroup,the advertisingarrangementvill



not continue very long. Thus, the law firm has a financial incentive to refer clients it
develops through the advertising arrangement to the medical group. This circumstance
raises several issues under the Texas Disciplinary Rules of Professional Conduct (the
“Rules”).

A lawyer’s obligation to provide independent advice to a client is an essential
element of a lawyer’s relationship with the client that is reinforced by Rule 2.01, which
provides:

“In advising or otherwise representing a client, a lawyer shall
exercise independent professional judgment and render candid advice.”

Comment 4 to Rule 2.01 recognizes that a lawyer is sometimes called upon to make
recommendations to a client about matters not strictly involving legal questions in
connection with discharging the lawyer’s overall professional responsibilities:

“Where consultation with a professional in another field is itself
something a competent lawyer would recommend, the lawyer should make
such a recommendation.”

In making any such recommendation, the lawyer would be expected to exercise
independent professional judgment. In the circumstances presented here, it is unclear
whether any client could reasonably expect to receive that independent professional
judgment when the law firm has a financial incentive to refer clients to the medical group
that has funded the law firm’s advertising.

For similar reasons, Rule 1.06, which deals with conflicts of interest, is also
relevant to the proposed advertising arrangement. Rule 1.06(b)(2) provides in relevant
part:

“except to the extent permitted by paragraph (c), a lawyer shall not
represent a person if the representation of that person:

(2) reasonably appears to be or become adversely limited by
the lawyer’s or law firm’s responsibilities to another client or to a third
person or by the lawyer’s or law firm’s own interests.”

Before accepting or continuing a representation that involves a conflict of interest under
Rule 1.06(b),supra, the lawyer must satisfy the requirements of Rule 1.06(c), which
provides as follows:

“A lawyer may represent a client in the circumstances described in
(b) if:



(2) the lawyer reasonably believes the representation of each
client will not be materially affected; and

(2) each affected or potentially affected client consents to such
representation after full disclosure of the existence, nature, implications,
and possible adverse consequences of the common representation and the
advantages involved, if any.”

Under this Rule, the law firm must reasonably determine that the arrangement with the medical
group would not materially affect the law firm’s representation of the client and, if it makes such
a determination, obtain the informed consent of each affected or potentially affected client.
Comment 4 to Rule 1.06 cautions that loyalty to a client is impaired in any situation where a
lawyer may not be able to consider, recommend or carry out an appropriate course of action for a
client because of the lawyer’s own interests.

Since, in the circumstances presented, the law firm would have a financial incentive to
refer clients to the medical group, the law firm would be tempted to advise the client to choose
the medical group instead of some other medical provider, even if the other medical provider
might be more appropriate for the client under the circumstances existing at the time. In
addition, if the law firm referred a client to the medical group, and if the medical group
participated in the prosecution of the client’'s personal injury clam, (as a witness), the
advertising arrangement between the law firm and the medical group could adversely affect the
client's claim. Given this risk, which would be potentially present in all representations for
clients for whom the medical group provided medical services upon the law firm’'s
recommendation, the Committee believes that it would not be possible for the law firm to
reasonably conclude that it could recommend to its clients the medical group that is paying for
the law firm’s advertising. Hence the law firm could never meet the requirements of Rule
1.06(c)(1) with respect to the conflict of interest involved in the law firm’s recommendation of
the medical group to the law firm’s clients. Because such recommendations are an essential part
of the proposed arrangement, the proposed arrangement is not permitted under the Rules.

The Committee notes that the proposed arrangement might also be deemed to constitute a
violation of Sections 102.001 et seq. of the Texas Occupations Code because of the receipt by
the law firm of something of value in exchange for the law firm’s recommendation of the
medical group to the law firm’s clients. However, since the Committee does not have authority
to deal with questions of statutory interpretation, no opinion is expressed as to whether the
proposed arrangement might constitute a violation of such provisions.

CONCLUSION

The proposedarrangementreatesan unacceptableonflict of interestfor the law firm
participatingin the arrangemenand hencethe arrangements not permittedunderthe Texas
Disciplinary Rulesof ProfessionaConduct.



