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QUESTION PRESENTED

Is it aviolation of the TexasDisciplinary Rulesof ProfessionaConductfor a lawyerwho
is a countyjudgeto represenprivate clientsin the justice of the peace statutorycountycourts,
anddistrict courtsof the countyin which he servesascountyjudge?

STATEMENT OF FACTS

An electedcounty judge who is a licensedlawyer desiresto practicelaw in the same
countyin which he servesas countyjudge by representingivil andcriminal defendantsn the
justiceof the peacecourt, the statutorycountycourtat law, anddistrict courts.The countyjudge
is the presidingofficer of the commissioner'sourtthat setsthe salaryof thejustice of the peace
andcountycourt-at-lawjudges.The countyjudgeis the chief budgetofficer of the countyand,in
suchcapacity,he hasan influence over the compensatiorof the personnelof all the courtsin
suchcounty,aswell asthe personneln thedistrict attorney'ffice.

DISCUSSION

The constitutionaland statutorylegal issuespertainingto whethera county judge may
practicelaw in the courts of his county have beenaddressedn a TexasAttorney General's
opinion.Attorney GeneralOpinionNo. JC-0033(April 14,1999),statesn part:

Section82.064(b)of the GovernmentCodedoesprecludea countyjudgefrom appearing
asanattorneyin certaincourtswithin his county.Thatsectionprovides:

A countyjudge or county clerk who is licensedto practicelaw may not
appearandpracticeasan attorneyat law in any countyor justice courtexceptin
casesoverwhich the courtin which the judgeor clerk serveshasneitheroriginal
nor appellatgurisdiction.

Underthis provision,a countyjudge may not practicelaw in his own courtor in lower
courts over which his or her court has appellatejurisdiction. A county judge may, however,
participatein the prosecutiorof a criminal defendanin district court. Clarich v. State, 129 S.W.
2d 291 (Tex. Crim. App. 1939); Shoopev. State,38 S.W.2d 793 (Tex. Crim. App. 1930).
Accordingly, a countyjudgeis permittedin certaincircumstanceso practicelaw in the courts
within the county despitehis position as chief budgetofficer. The county court of Cameron
Countyhasthejurisdictionof a probatecourtbut hasno othercivil or criminal jurisdiction. TEX.
GOV'TCODEANN.8 26.131(Vernon1988).Section82.0640f the GovernmenCodethusbars
the county judge of this particular county from appearingin probatemattersin any court in
CameronCounty.

Thesubstancef section82.064hasbeenincorporatednto the Codeof JudicialConduct.
Canon4G of this code providesthat "[a] judge shall not practicelaw exceptas permittedby



statute or this Code. A county judge who performs judicial functions and who is an attorney is
exempt from Canon 4G, 'except [when] practicing law in the court on which he or she serves or
in any court subject to the appellate jurisdiction of the county court, or acting as a lawyer in a
proceeding in which he or she has served as a judge or in any proceeding related thereto." TEX.
CODE JUD. CONDUCT, Canon 6B.(3gprinted INTEX. GOV'T CODE ANN_, tit. 2, subtit. C

app. B (Vernon 1998kee 18 BAYLOR L. REV. 278, 280 (1966jnm. on Interpretation of the
Canons of Ethics, State Bar of Tex., Op. 183 (1958). These provisions permit a county judge to
practice law in a court within the same county in certain circumstances, even though he is chief

budget officer.

Subsequently, the Attorney General was asked whether it is ethical for the county judge to
practice before the justice of the peace court or the county court-at-law, in view of the fact that
the commissioner's court sets the salaries of the judges of those 8eaRequest for Attorney
General Opinion No. RQ-0141-JC. In responding to that question on March 14, 2000, the
Attorney General's office stated, in part, that:

We cannot determine in an attorney general opinion as a matter of law whether
or not a county judge or county commissioner may ethically practice before the
justice of the peace court or the county court-at law. The decision as to whether
particular conduct by an attorney violates a provision of the Rules of Professional
Conduct lies within the province of the State Bar of Texas. Moreover, such a
determination requires the investigation and resolution of fact questions, which is
beyond the scope of an Attorney General Opinion. Tex. Att'y Gen. Op. No. JC-0033
(1999) at 5; Tex. Att'y Gen. LO-94-005 at 2.

Additionally, you may wish to contact the Professional Ethics Committee, which
"shall, either on its own initiative or when requested to do so by a member of the
state bar, express its opinion on the propriety of professional conduct other than on a
guestion pending before a court of this stai&X. GOV'T CODE ANN. § 81.091

This committee recently addressed the issue of whether a lawyer who was also an elected
county commissioner had a conflict of interest if he represented private criminal clients in the
justice, statutory county and district courts in that county. In Opinion 530, October 1999, the
committee determined that such representation by a lawyer who is a county commissioner would
violate Rule 1.06(b)(2), which provides:

(b) ... except to the extent permitted by paragraph (c), a lawyer shall not represent a
person if the representation of that person:

(2) reasonably appears to be or become adversely limited by the
lawyer's or law firm's responsibilities to another client or to a third
person or by the lawyer's or law firm's own interests.

The conflict of interest was deemed to exist because the county commissioner's court has
perceived or actual influence over the various courts through fiscal authority and the approval of
personnel appointments. Moreover, the budgetary authority of the county commissioners
extended to the salaries of the criminal district attorney and all other personnel in that office.
Under Rule 1.06(f), the conflict of interest extended to all lawyers associated with the private
law firm in which the county commissioner practiced. Accordingly, neither the county



commissioner nor the lawyers associated in a law firm with such commissioner could accept or
continue such a representation in the absence of effective consent pursuant to Rule 1.06(c).

This committee also addressed similar issues and reached the same conclusion in Opinion
497, August 1994. In that situation, an elected city commissioner was deemed to have a conflict
of interest if he represented private criminal clients in the county and district courts in the county
where he served as a city commissioner.

For the same reasons expressed in Opinions 530 and 497, the committee believes that a
lawyer who serves as a county judge and is the presiding officer of the county commissioner's
court and the chief budgetary officer of the county has a conflict of interest in representing
private clients in the justice of the peace, statutory county, and district courts of the county in
which he serves as county judge. The conflict exists because the lawyer is adversely limited in
his representation as a result of his responsibilities to the county, his responsibilities to the
private client, and by his personal interests as both a lawyer and public official. Neither the
county judge nor any lawyers associated with him or her can accept or continue such
representation unless the conditions of Rule 1.06(c) are met. Rule 1.06(c) allows such
representation if:

(1) the lawyer reasonably believes the representation of each client will not be
materially affected; and

(2) each affected or potentially affected client consents to such representation after
full disclosure of the existence, nature, implications, and possible adverse
consequences of the common representation and the advantages involved, if any.

Assuming that Rule 1.06(c)(1) can be satisfied, the lawyer must then obtain the consent of
the private client and the county following full disclosure of the existence, implications, and
possible adverse consequences of the conflict of interest. Consistent with Opinion 497, the
consent of the county is required because of the lawyer/county judge's obligations as a public
official of the county. The committee expresses no opinion on whether the county can consent to
such conflict of interest since the issue of consent by a governmental entity involves questions of
law beyond the jurisdiction of this committee.

CONCLUSION

It is a conflict of interestunder Rule 1.06(b)(2) for a lawyer who is a county judge to
represena privateclientin anyjusticeof the peacestatutorycountycourts,anddistrict courtsin
that county. Under Rule 1.06(f) this conflict of interestalso extendsto all lawyersassociated
with the private law firm in which the county judge practices.The county judge and lawyers
associatedvith his law firm canacceptor continuesuchrepresentatioronly upon compliance
with the requirementf Rule 1.06(c), which includesthe consentof the private client andthe
county to the representatiorafter full disclosureof the existence,nature,implications, and
possibleadverseconsequencesf the conflict of interest.





