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QUESTION PRESENTED

Under the Texas Disciplinary Rules of ProfessionalConduct(the “Rules”) may a lawyer
volunteer to participate in a court-sponsored‘attorney of the day” program for criminal
defendantasdescribedelow?

FACTS

A countycriminal court (the “Court”) hasimplementedan “attorney of the day” programin
orderto expeditethe large numberof pro se criminal defendantasesappearingon the docket.
The “attorney of the day” is a private defenseattorneywho volunteersto participatein the
Court’'sprogram.

The representatiotvy the “attorneyof the day” is conductedn a two phaseprocess.In the
initial phasethe criminal defendanis madeawarethat he may speakwith the “attorney of the
day”, who is not appointedby the Court to representthe criminal defendantfor the limited
purposeof advisingthe criminal defendangsto his legalrightsandoptions. The“attorneyof the
day” is not paidfor this initial consultationby the Courtand,at this point, hasonly reviewedthe
Court's file on the case. If the criminal defendantelectsto consultwith the “attorney of the
day”, heis requiredto signa statemenf{the “Admonishment”)agreeingo the limited purposeof
the representatiorand that the representatiorby the “attorney of the day” terminatesat the
conclusionof this consultation. The criminal defendants alsoadvisedin the Admonishmenthat
if hechoosedo resolvehis casethatdayby anagreedlea,thejudgewill appointthe “attorneyof
the day” to represenhim for thatlimited purposeandthe “attorneyof the day” will be paid by
the County.

Presuminghe criminal defendantgreedo the initial consultationwith the “attorney of the
day”, one of four things may happen:1) the criminal defendantmay chooseto do nothingand
“pass” his caseuntil the next Courtsetting;2) the criminal defendantmay chooseto seeka Court
appointedlawyer basedupon the client’s indigency; 3) the criminal defendantmay chooseto
proceedpro se;or 4) the criminal defendanmay chooseto resolvehis casethatday by pleading

guilty.

The secondphaseof this programbeginsif the criminal defendantlectsto resolvehis case
that day and proceedwith the Court appointed‘attorney of the day.” The criminal defendanis
advisedof hisrightsandoptionsandrequiredto consento thefollowing:

“RequestFor Counsel

I amthe defendanin the above-stylend numberedcauseandin theinterestsof justice
| requestthe HonorableCourt to appointan attorneyto adviseme of my rights prior to
enteringa pleato the chargeallegedherein. | understandhat the representatiorof the
attorneywhois appointedterminategoday,andthat he/shewill notrepresenimefurther
without a separatewritten agreemenor order from the Court. | further certify that |
haveread and understandhe [Admonishmentiand | agreewith its terms,andthat| am
not presently representedby counsel. | understandthat the attorney of the day’'s



investigation into the facts of my case will be limited by the contents of the court's file
and any information that | provide him today.certify that I: AM AM NOT (Circle

one) charged with another offenseand/or: AM  AM NOT (Circle one) currently on
probation or parole.

Defendant

If the criminal defendant’s case is then concluded on that day with a guilty plea, a flat fee that
is more than nominal is paid by the County to the “attorney of the day.”

If, after the criminal defendant determines to plead guilty but before the plea is accepted, a
circumstance arises that unexpectedly prevents the case from being finally disposed of that day,
the Court either: 1) enters an order and continues the “attorney of the day’s” representation of the
client until such time that the case is resolved; or, 2) pays the “attorney of the day” for the time
that he spent representing the client pursuant to the appointment, and discharges the “attorney of
the day” from further service according to the representation agreement. In either event, the
“attorney of the day” is paid only if the criminal defendant initially elects to plead guilty.

DISCUSSION

The “attorney of the day” programinvolves a situationwherean attorneyreceivesa fee for
limited representatioronly in the eventthe criminal defendantelectsto pleadguilty. Thusa
lawyer facesa potentialconflict betweernthe lawyer’'s own interestin receivingthe promisedfee
andtheinterestf the criminal defendanthatmayor maynot be bestservedby a guilty plea.

Thefactspresentedn this matterraiseissuesunderRule 1.06 on conflicts of interest. Rule
1.06(b)providesin pertinentpartthat:

“(b) ... exceptto the extentpermittedby paragraphc), a lawyershallnot represent person
if therepresentatioof thatperson.. . ..

(2) reasonablyappeardo be or becomeadverselylimited . . . by the lawyer’s or law
firm’s owninterests.”

This Ruleclearlyappliesbecaus®f thelawyer’'sinterestin receivingafeewhichis dependanbn
the criminal defendant’sdecisionto pleadguilty on the day of the initial consultationwith the
“attorneyof theday.”

The only exceptionto the prohibitionof Rule 1.06(b)is statedin Rule 1.06(c),which providesas
follows:

“(c) A lawyermayrepresenaclientin thecircumstancedescribedn (b) if:

(1) thelawyerreasonablypelievesthe representationf eachclient will not be materially
affected;and

(2) eachaffectedor potentially affectedclient consentdo suchrepresentatiorafter full
disclosureof the existence,nature, implications, and possible adverseconsequencesf the



common representation and the advantages involved, if any.”

It is the opinion of the Committee that there could never be an adequate basis for a
determination that both requirements of Rule 1.06(c) are met in the case of the “attorney of the
day” program. First, the lawyer who volunteers to participate in the “attorney of the day”
program could not reasonably believe that his advice to the criminal defendant would not be
materially affected by the promise of a more than nominal fee if, but only if, the criminal
defendant decides to enter a guilty plea on the day of the consultation. Second, it would seem
highly unlikely that, with the time constraints that would exist, the lawyer could on the day of the
consultation provide “full disclosure” to the criminal defendant concerning the conflict of interest
and its implications, obtain a valid consent from the criminal defendant and then counsel with the
criminal defendant as to whether the criminal defendant should plead guilty. Since it would be
highly unlikely for the lawyer to meet either of the requirements of Rule 1.06(c) and since both
requirements must be met before the representation would be permissible under the Rule 1.06(c),
the Committee concludes that the proposed arrangement is not permitted under Rules 1.06(b) and
1.06(c).

CONCLUSION

Under Rules1.06(b)and 1.06(c) concerningconflicts of interest,it is not permissiblefor a
Texaslawyerto volunteerto participatein a court-sponsorethttorneyof theday” programunder
which thelawyerreceivesaflat feefor limited consultatiorwith a criminal defendanbn oneday
only if thecriminal defendantlectsto entera pleaof guilty atthe conclusionof the consultation.




