Opinion 530
October 1999
Tex. Comm. on Professional Ethics, Op. 530, V. 62 Tex. B.J. 904 (1999)

QUESTION PRESENTED

Is it a conflict of interestfor an Attorney (“Attorney”) who is an electedcounty commissioner
of Dallas Countyto practicelaw in the justice, statutorycounty, and district courtsin Dallas
County?If Attorneyhasa conflict of interestis it imputedto all membersf his or herlaw firm?

FACTS

Attorneyis an electedcountycommissionenf DallasCounty. The countycommissionersiave
budgetaryauthority and personnelpprovalauthority applicableto the justice, statutorycounty,
anddistrict courtswithin DallasCountyasprovidedby statute asfollows:

L ocal Government Code Section 152.011: The commissionergourtof a countyshall setthe
amountof compensationgffice andtravel expensesandall other allowancesfor county and
precinctofficersandemployeesvho arepaidwholly from countyfunds.

Government Code Section 25.005: The commissionergourt setsthe salaryof eachstatutory
countycourtjudge.

Government Code Section 75.401: In a countythat hasmorethanonecountycriminal court,
those courts may establishand maintain, on approval of the commissionersourt, a court
administrator system. The court administratoris entitled to compensationas set by the
commissionersourt.

Government Code Section 32.057: The CommissionersCourt of Dallas County shall budget
for andpayto thejudgesof thejudicial districtsandcriminal judicial districtsin thatcountyan
annual salary of not less than $20,660 for administrativeand judicial services,including
servicegrovidedto thejuvenileboard.

Government Code Section 75.201: In Dallas County, a majority of the district judgeswith
civil jurisdictionmayappointanassignmentlerk. The commissionergourtof the countyshall
setthesalaryof theassignmentlerk onrecommendatioof thedistrictjudges.

The Dallas County CommissionersCourt is responsiblefor approving the positions and
compensatiofior courtcoordinatorof district andstatutorycountycourts(Govt. C., Sec.74.101
etseq.);andfor providingthe physicalfacilities andamenitiesfor courts(Govt. C., Secs25.0010
and27.051).The DallasCountyCommissioner€ourtis responsibldor settingthe countysalary
supplementof the Dallas County Criminal District Attorney (Govt. C., Sec. 44.157), and
responsiblefor approvingsalariesof assistantdistrict attorneysand all other district attorney
personne(Govt. C., Sec.41.106).The Commissionergourtis alsoresponsibldor determining
the daily reimbursementf expensesor jurors.

DISCUSSION

Attorney,asacountycommissioneris in a positionof administrativeauthorityoverthejustice,
statutorycounty,anddistrict courtsof the countyby virtue of the dutiesmandatedy the statutes
referencedAs such,althoughnotin daily controloverthe workingsof thesecourts,certainlythe
perceptionof control over the various courts through fiscal authority and the approval of
personnelappointmentds likely apparentnot only to the public but to the judgesand other
officials of the courts. Further,the budgetaryauthority of the county commissionergxtendsto



the salariesof the criminal district attorney,assistantistrict attorneysandall otherpersonneln
that office. The attorney,by practicingin thesecourts, placeshimself or herselfin a conflict
betweenprotectingthe county’s (and sincehe or sheis a commissionerhis or her) interestand
protectingtheclient’sinterest.

The applicablerules of the TexasDisciplinary Rulesof ProfessionalConductgoverningthis
situationareRules1.06(b)(2),1.06(c)(2),and1.06(f). Rule 1.06(b)(2)prohibitsthe representation
of a client if the representatiomeasonablyappeargo be or becomesadverselylimited by the
attorney’sresponsibilitiesto a third person(in this case,the county). Further,this prohibition
appliesto all membersof Attorney’slaw firm (seeRule 1.06(f)). Rule 1.06(c) providesthat the
affectedpartiesmay consento suchrepresentatioafterfull disclosuref the attorneyreasonably
believestherepresentationf his or herclient will not be materiallyaffected.Whetherconsenis
permissibleor effectivedepend®n whethera disinterestedawyerwould concludethatthe client
shouldnot agreeto therepresentation.

This committeehasaddressedimilar questionsanddeliveredthe sameconclusiongareviously
in Opinion497,August1994(57 Tex.B.J.1136,1994).0pinion497 precludedanattorney while
servingas a city commissionerof a small Texascity, and his law partner,from representing
criminal defendantsn the county and district courtsin caseswherethe city police department
participatedn the investigationor arrestandwhenthe arrestand/orsearchwarrantswereissued
by the city judge. The underlyingissuein that opinion, as in the instant opinion, was the
perceivedinfluencecreatedby the budgetaryand personnehluthority of the city commissioners
who hiredthe city judge,city managergity attorney,andsetthe budgetfor thecity police.

The influenceor perceivednfluenceof the Dallas County Commissionergxtendsto criminal
andcivil courtsasa resultof the broaderbudgetaryand personnehuthorityextendedo themby
statute.If Attorney is representing client in a criminal matter,or in a civil matterwherethe
countyis an adverseparty, the county attorneyor district attorneymust also considerhow this
conflict underRule 1.06(b)(2)affectstheir governmentaéntity client.

CONCLUSION

Attorney who is a county commissionemwould violate Rule 1.06(b)(2) by representinga
private client in any justice, statutorycounty, or district courtsin that countyin the absenceof
effective consentby all affectedor potentially affectedclients asrequiredby Rule 1.06(c). This
conflict of interestalsoappliesto all attorneysassociatedvith the Attorney’slaw firm.



