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QUESTIONSPRESENTED
Cana Certified Public Accountantemployedasaninternalcontrollerby alaw firm, ethically
testify asanexpertin acasein whichthelaw firm is employed?

DISCUSSION

TexasDisciplinaryRule 3.08stateghata lawyershallnot actasattorneyin acasein which
he or sheknowsor believeghatthelawyeris or maybe calledasa witness,unlesshetestimony
falls within oneof the exceptionsetoutin therule. Althoughthisrule doesnot preciselyaddress
the serviceof attorneysasexpertwitnessesthe rule is applicablehereasdescribedn Warrilow v.
Norrell, 791S.W.2d515(Tex.App.--CorpugChristi 1989,writ denied).In this casetheappeals
courtfoundthatthetrial courtabusedts discretionby allowing oneof the party'sattorneygo
testify asanexpertwitness.The courtstatedthata differentexpertwitnesscouldhaveandshould
havebeenused.

Rule5.03of the TexasDisciplinary Rulesmakessuchrulesapplicableto non-lawyeravho
areemployedby, retainedby or associatedvith a lawyer. Suchlawyershallmakereasonable
effortsto ensurghatthe non-lawyeris in compliancewith theserules.ThereforeunderRule
5.03,if anattorneymay nottestify asanexpertwitness,neithermayanemployeeof thatattorney
serveasa testifying expertwitness.

Furthermoreasa testifying expertwitness theaccountant'svorking papersreportsandany
materialreviewedby the accountantvould be subjectto discovery.The useof thelaw firm's
in-houseCertified Public Accountantcouldleadto awaiver of attorney-clienprivilege onceheis
designated testifyingexpert.Accordingto TexasDisciplinary Rule 1.05,no exceptiongexistin
this situationfor the lawyerto waivethatprivilege.As discussedbove jf thelawyercannot
waivetheattorney-clienprivilege, neithercananemployeeof thatlawyer. Thereforethe naming
of theemployeeasanexpertwitnesscould constitutea violation of Rule 1.05becaus®f the
waiverof theattorney-clienprivilege.

CONCLUSION

A lawyerwho usesanin-houseaccountantsatestifyingexpertwitnesswould bein
violation of TexasDisciplinaryRules5.03,3.08,and1.05, unlessthe accountant'sestimonyis
the samenatureaswould permitanattorneyto testify asanexperton a casein which heis
representing party.



