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QUESTION PRESENTED

Doesalawyer'sduty of candorto atribunalunderTexasDisciplinaryRule 3.03require
defensecounsein acriminal caseto correctmistakenor inaccuratestatementsnadein courtby a
prosecutomboutprior convictionsof the defendantif neitherthe defensdawyernorthe
defendantmakesanyfalsestatement$o the courtaboutsuchmatters?

STATEMENT OF FACTS

Defendanin criminal trial assertedhis Fifth Amendmenprivilege againstself-incrimination
anddid nottestify. The prosecutointroducedevidencedn theform of affidavitsandpolice
reports,andthecourtruledthatthe defendantvasguilty. During the sentencingandpunishment
phaseof thetrial, thejudgeaskeddefensecounsewhetherheintendedo seekto qualify
defendantor probation.Defensecounseldvisedthe courtthatprobationcould be considered
underapplicablelaw regardles# the defendantestifiedor notasto theabsencef anyprior
felony convictions. Thejudgethenaskedhe prosecutor,Doesthe defendanhaveany prior
convictions?'The prosecutomistakenlystatedto the courtthatpolicerecordsreflectthat
defendanhasno prior convictions.Prosecutoturnedto the defendantindasked,'Right?" The
defendantnddefensecounselmakeno statemenandthe courtgrantedorobationof defendant's
sentence.

Whenthejudgeaskedhe prosecutoaboutprior convictionsof defendantgdefensecounsel
knewthatthe prosecutor'statemento the courtwasinaccuratebecauseefendanhadpreviously
informeddefensecounselbouthis prior felony convictions After thetrial concludeddefense
counseladviseddefendanthatif heis askedoy probationofficials abouthis prior arrestsor
convictions defendanmustanswerandmustanswettruthfully. In fact, probationofficials
subsequentifearnaboutdefendant'prior convictionsasaresultata post-trialinterviewin
whichthe defendanainswereduchquestiongruthfully abouthis prior convictions.

DI SCUSSION

EthicaldilemmasarisingunderTexasDisciplinary Rule 3.03presentsery difficult issues
becausethicsrulesgoverninglawyers'conductattemptto balancepnthe onehand,alawyer's
duty of candorto the courtand,onthe otherhand,a lawyer'sduty of loyalty to andzealousness
on behalfof aclient, alongwith aduty to maintainconfidentialclientinformation.Establishing
theline betweerthesecompetingobligationsrequiresan examinatiorof the specificfactsin view
of thestandard$or candorto thetribunalarticulatedn the TexasDisciplinaryRules.

Pursuanto TexasDisciplinary Rule 3.03(a)(1) alawyermaynot knowingly makeafalse
statemenof materialfact or law to atribunal; pursuanto TexasDisciplinary Rule3.03(a)(2) a
lawyer may not knowingly fail to disclosea factto a tribunalwhendisclosurds necessaryo
avoidassistinga criminal or fraudulentact; pursuanto TexasDisciplinaryRule 3.03(a)(5) a
lawyer may not knowingly offer or useevidencehatthe lawyerknowsto befalse.Theserules
constituteexceptiondo alawyer'sduty to maintainclient confidentialinformationunderTexas
DisciplinaryRule 1.05.



The particular question presented in the Statement of Facts does not involve a lawyer
knowingly making a false statement of material fact or law, or a situation where the client has
permitted perjury or made a fraudulent statement in which the lawyer's silence may be
tantamount to assisting a criminal or fraudulent act. Rather, the situation presents the issue of
whether a lawyer may remain silent when neither he nor his client has made a false statement to
the tribunal, but the lawyer knows that the court is relying upon mistaken or inaccurate
information stated in court to the benefit of his client.

Several situations related to the issue of a criminal lawyer's silence about his client's prior
criminal convictions have been considered in ethics opinions previously issued by the American
Bar Association Committee on Ethics and Professional Responsibility. In ABA Formal Opinion
287 (1953) dealing with the earlier ABA Canons of Professional Ethics, three very similar
situations were considered. These situations included: (1) the judge asks the defendant whether he
has a criminal record and the defendant falsely answers that he has none; (2) the judge asks the
defendant's lawyer whether his client has a criminal record; and 3) the judge is told in court by
the custodian of criminal records that the defendant has no criminal record and the lawyer knows
this information is incorrect based upon his own investigation or upon his client's prior disclosure
of information to him.

The ABA Committee concluded under the earlier Canons of Professional Ethics that in each
of these three situations, the lawyer's obligation under Canon 37 to preserve a client's confidential
information prohibits any disclosure to the court of information the lawyer has concerning his
client's prior criminal record. However, the lawyer must not make any false statement to the
court.

After adoption of the Model Rules of Professional Conduct by the American Bar Association,
the ABA's Committee on Professional Ethics reconsidered the issues presented in Formal
Opinion 287. In ABA Formal Opinion 87-353 issued in 1987, the ABA Committee stated that
Model Rule 3.3(a) and 3.3(b), which are virtually identical to Texas Disciplinary Rules 3.03(a)(1)
and (2), represent a major policy change with regard to a lawyer's duty when his client testifies
falsely. It is now mandatory under Texas Disciplinary Rule 3.03(a)(1) (as well as under Model
Rule 3.3(a)), that when a lawyer knows that his client has committed perjury, the lawyer must
disclose this knowledge to the tribunal if the lawyer cannot persuade the client to rectify the
perjury. A lawyer's silence under those circumstances will have the effect of corroborating or
assisting fraudulent misstatements made by a client.

Likewise, under Texas Disciplinary Rule 3.03(a)(1) of the Texas Disciplinary Rules (and
Model Rule 3.3(a)(1) and if a judge specifically asks the defendant's lawyer whether his client has
any prior criminal convictions, the lawyer may not make any false statements of fact to the court.
If the question by the court to the defendant's lawyer follows an inaccurate statement in court by
another person such as in the Statement of Facts, the lawyer must correct the inaccurate
information made in court by a person other than the lawyer or his client, or make some other
statement to the court indicating that the lawyer refuses to corroborate the inaccurate statement,
or the lawyer may ask the court to excuse him from answering the question. If the lawyer refuses
to corroborate the inaccurate statement or ask to be excused from answering the question, the
court is at least alerted to a problem and presumably will inquire further to discover the truth.

Texas Disciplinary Rule 3.03(a)(2) requires disclosure to the tribunal only when it is
necessary for a lawyer to "avoid assisting a criminal or fraudulent act." Hence, a lawyer's silence
in the absence of client fraud or perjury does not require disclosure of the client's confidential
information or correcting false information provided to the court by persons other than the lawyer



or hisclient.

TexasDisciplinaryRule 3.03(a)(5)further providesthatalawyer shallnot knowingly "offer
or useevidencethatthe lawyerknowsto befalse."Doessilenceby thelawyerandhis clientin
the situationdescribedn the Statemenbf Factsconstitutethe useof evidencehatthelawyer
knowsto befalse?Thephrase'or use"evidencevasaddednto TexasDisciplinaryRule
3.03(a)(5)primarily to address circumstancevherea client or otherwitnesswho testified
truthfully underdirectexaminatiorater providesfalsetestimonyundercross-examinatioby
anotherarty. SeeSchuwerk& Sutton,A Guide to the Texas Disciplinary Rules of Professional
Conduct, 27A HoustonLaw Reviewl, 264,265(October1990).Commentl3to Texas
Disciplinary Rule 3.03suggestshatwhile alawyer shouldurgehis client to corrector withdraw
falseevidencegivenin cross-examinatiordisclosureof suchperjurediestimonyor otherfalse
evidencegivenduringexaminatiorby anotherpartyis discretionaryatherthanmandatory.
Accordingly, silenceby thelawyerunderthe Statemenof Factsshouldnotbe deemedo be
"use" of falsetestimonyunderTexasDisciplinary Rule 3.03(a)(5).

CONCLUSION

Sinceneitherlawyer or his clientin the Statemenbf Factsmadea falsestatemento the
court,thelawyerhasnot violatedTexasDisciplinary Rule 3.03(a)(1) sincetheclient did not
commitfraud or perjury,thelawyer'ssilencedoesnot constituteassistinga criminal or fraudulent
act. Thelawyer mayremainsilentwithout violating TexasDisciplinary Rule 3.03,andtherefore
is prohibitedunderthe TexasDisciplinary Rule 1.05from disclosingconfidentialinformation
abouthis client'sprior convictions.



