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QUESTION PRESENTED

Is it aviolation of the Codeof ProfessionaResponsibilityfor anin-housdawyerfor a
governmentgencyto knowingly misrepresento anopposingattorneyandanadministrativdaw
judgethata factualbasisfor jurisdictionof anadministrativeproceedingnitiated by theagency
doesexist?

FACTS

A governmentgencyinitiatesanadministrativeproceedinggagainstrespondent.
Respondent'attorneyraisesan affirmative defensehatthe proceedingvasnot commencedn
accordancsvith law andregulationandrequestshein-houseattorneyfor theagencyto providea
delegatiorof authorityto showthatthe proceedingvascommencedy anagencyepresentative
with authorityto do so.

Thegovernmenagencyrefusedo providea delegatiorof authoritybut througha
supervisingattorneydirectsits in-houseattorneyto represento therespondenandthe
administrativdaw judgethatjurisdictionexists.Baseduponthatrepresentatiorthe
administrativdaw judgedeniesrespondent'siotionto dismissfor wantof jurisdiction. After
hearing,a decisionfavorableto the governmentagencyis madeby the administrativdaw judge.

No delegatiorof authorityrelevantto theadministrativgoroceedingn questiorhadbeen
issued.Thesupervisingattorneyknew, or reasonablgould haveknown, thatno delegatiorof
authorityexistedwhenhedirectedthein- houseattorneyto representhata factualbasisfor
jurisdictionexisted.

Later,therespondent'attorneylearnsthata delegatiorof authoritydid not exist. An
employeeof the samegovernmenagencythenissuesa delegatiorof authority,retroactively
effectivefor the precedindive andonehalf years.

Theinquiry to the ProfessionaEthicsCommitteestateghatwithout a delegatiorof authority
therewould havebeenno basisfor jurisdiction by the administrativdaw judge.The Committee
makesno determinatiorof the validity of thatstatemenbutassumegt to be correct,boththe
in-houseattorneyandthe supervisingattorneyarelicensedn Texas.

QUESTIONS

1. Doesanin-houseattorneyfor agovernmentagencyviolateanyDisciplinaryRuleif he
representso anopposingattorneyandanadministrativdaw judgethata factualbasisfor
jurisdictionexistswhenheknowsit doesnot?

2. Doesasupervisingattorneyviolateany DisciplinaryRuleif hedirectsa subordinate
attorneyto represento anopposingattorneyandanadministrativdaw judgethata factualbasis
for jurisdictionexistswhenheknowsit doesnot?

3. Doesanin-houseattorneyfor agovernmentagencyviolate anyDisciplinary Rule by
representingo anopposingattorneyandanadministrativdaw judgethata factualbasisfor
jurisdictionexistsunlesshe hasareasonabl®elief thatjurisdictiondoesexist?



DISCUSSION

An attorney'sepresentatioto the administrativdaw judgethata factualbasisfor
jurisdictionexistedif theattorneyknewthatit did notexistis aviolation of DR 3.01andDR
3.03.

DR 3.03provides:"(a) A lawyershallnot knowingly: (1) makea falsestatemenof material
factor law to atribunal; (2) fail to discloseafactto atribunalwhendisclosures necessaryo
avoidassistinga criminal or fraudulentact.. . ."

DR 3.01provides:"A lawyershallnot bring or defenda proceedingpr asseror controvert
anissuetherein,unlessthelawyerreasonabhpelieveshatthereis a basisfor doingsothatis not
frivolous."

If thein-houseattorneyfor the governmenagencydid not know thata delegatiorof
authorityexisted he shouldhavehadareasonabl®asisfor believingthatoneexistedbefore
representingo thejudgethata basisfor jurisdictionexisted.lf hehadno reasonabléasisfor
believingthata delegatiorof authorityexisted heviolatedDR 3.01.

Additionally, if he knewno factualbasisfor jurisdictionexisted thelawyerfor the
governmentagencyiolatedDR 4.01by representindgo his opposingattorneythatjurisdiction
existed.DR 4.01provides:"In the courseof representing clientalawyershallnot knowingly:
(a) makeafalsestatemenof materialfact or law to a third personor (b) fail to disclosea
materialfactto athird personwhendisclosurds necessaryo avoid makingthelawyera partyto
acriminal actor knowingly assistinga fraudulentactperpetuatedy a client.

If the supervisingattorneyfor thein-housdawyerfor the governmenagencyknewthatno
basisfor jurisdictionexistedanddirectedthein-houselawyerto represento his opposing
attorneyandthe administrativdaw judgethatjurisdiction existed the supervisingattorney
violatedDR 5.01,which provides:"A lawyershallbe subjectto disciplinebecaus®f another
lawyer'sviolation of theserulesof professionatonductf: (a) Thelawyeris a partneror
supervisingawyerandorders,encouragesyr knowingly permitsthe conductinvolved. . . ." (b)
Thelawyer. .. hasdirectsupervisoryauthorityoverthe otherlawyer,andwith knowledgeof the
otherlawyer'sviolation of theserulesknowingly fails to takereasonableemedialactionto avoid
or mitigatethe consequencesf the otherlawyer'sviolation."

If thein-houseattorneyfor the governmentigencydid not know the misrepresentatiowas
falsewhenmadebut laterdiscoveredhathis statementvasuntrue he hasa duty to make
reasonableffortsto persuaddis client (the governmentgency)o takecorrectiveaction.DR
1.02(e).His failure to do sowould violatethatRule. Likewise, the supervisingattorneyhasthe
sameduty if hedid notknow therepresentatiomwasfalsewhenmadebut laterlearnedt to be
untrue.

CONCLUSION

DisciplinaryRules3.01,3.03and4.01would beviolatedif thein-houseattorneyknewthat
no factualbasisfor jurisdictionexistedatthetime herepresentetb the opposingattorneyandthe
administrativdaw judgethatjurisdictionexisted.

DR 3.01would beviolatedif thein-houseattorneydid nothaveareasonabléasisfor



believingthatjurisdiction existedwhenherepresentethatit did.

Rule5.01would beviolatedif the supervisingattorneyorderedgncouragedyr knowingly
permittedthe in-houseattorneyto makefalsestatementso the opposingattorneyor the
administrativdaw judgeor if hefailedto takereasonableemedialactionto avoidor mitigatethe
consequenceas thein- houseawyer'sviolation.

Rule 1.02would beviolatedif thein-houselawyerfailed to takereasonableffortsto
persuaddnis client (thegovernmentgency)to takecorrectiveactionif hereasonablypelievedat
thetime he madethemthathis statementso the opposingattorneyandthe administrativdaw
judgeweretrue but laterlearnedthattheywerenottrue.



