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QUESTION PRESENTED

Do the TexasDisciplinary Rulesof ProfessionaConductpermitanarrangementinderwhich
abankchargesafeeto loanapplicantdor the preparatiorof mortgagdoandocumentdy an
in-housdawyerwho is paid a salaryby the bankbut doesnot receiveany partof the feespaid by
loanapplicants?

STATEMENT OF FACTS

A bankthathasrecentlyopeneda mortgagedepartmenhasbeenpreparingoandocuments
to meetFederalNationalMortgageAssociation("FNMA") guidelinesandhasthenhadtheloan
documentspproveddy outsidecounsel.The banknow proposego haveits in-houseattorney,
whois amemberof the StateBar of Texasandwho is paida salaryby the bank,prepareheloan
applicationdocumentsTheattorneywould not seekto advisetheloanapplicantconcerninghe
loantransactionthe attorney'ssoleobligationwould beto prepargheloandocumentsn aform
thatwould be acceptableo the bank,the FNMA andanysubsequenturchasersf mortgagesn
the secondarynarket.Thebankproposego chargeafeefor thein-housdawyer'spreparatiorof
documents.

DISCUSSION

It is entirelyappropriatdor alawyerwhois a memberof the StateBar of Texasto work asa
full-time employeeof a corporationto renderegalservicedo thatcorporationandto assistn
providingservicego customerghatarenot specificallylegal servicesHowever the Texas
Disciplinary Rulesof ProfessionaConductdo not permita corporationthatemploysa lawyerto
chargefor thelawyer'sservicesa feethatis retainedn wholeor in partby the corporationSuch
anarrangemenivould beaviolation of Rule5.04(a)[FN1], which providesthat,with exceptions
not hererelevant,'A lawyeror law firm shallnot shareor promiseto shardegalfeeswith a
non-lawyer.. . ." Commentl to this Rule explainsthat"The provisionsof Rule5.04(a)express
traditionallimitations on sharinglegalfeeswith nonlawyersThe principalreasondor these
limitationsareto preventsolicitationby lay personof clientsfor lawyersandto avoid
encouragingr assistinghonlawyersn the practiceof law."

In this casetheloanapplicationis anapplicationof theloanapplicantandnot of the bank.
Hence eventhoughthe bank'slawyerdoesnot providelegal adviceto aloanapplicantthe
preparatiorof theloandocumenby thelawyeris itself alegal servicefor the applicantif the
applicantis specificallybilled for theservice [FN2] Accordingly,if theloanapplicantpaysafee
to the bankspecificallyfor thelawyer'spreparatiorof loandocumentsthis feeis afeefor legal
serviceslt is contraryto Rule5.04(a)for thelawyerto providethe serviceandallow the bankto
retainsomeor all (in this caseall) of thefee.A similar conclusionwasreachedn Texas
ProfessionaEthicsCommitteeOpinionNo. 417 (Texas Bar Journal, Junel984).Thatopinion
heldthat,underDisciplinary Rule 3-102(A) of the TexasCodeof ProfessionaResponsibilityas
in effectprior to 1990(which s similar to the currentRule 5.04(a)),a lawyercould not
participatein anarrangemenivherea collectionagencyretainedfieespaid by a creditorto the
collectionagencyfor thelawyer'sservices.

It shouldbe notedthatthis conclusiorwould not applyif the bankdid notchargea fee



specificallyfor thelawyer'spreparatiorof loan documentsA bank'sreceiptof feesandinterest
incomerelatingto mortgagdoanapplicationson which anin-housdawyer hasworkeddoesnot
involve thelawyer'ssharinglegalfeeswith the bank.As aresulttherewould not be a violation of
Rule5.04(a)if thebankchargeda blanketfeefor documenprocessinghatincludedthe costsof
lawyerandnon-lawyerpersonneinvolvedin the preparatiorof documentsgopyingcharges,
deliveryservicesetc.

CONCLUSION

A lawyerwho is a salariedemployeeof a bankmaynot underthe TexasDisciplinaryRules
of ProfessionaConductparticipatein the preparatiorof loanapplicationdocumentgor bank
customersf the bankchargegshe customers specificfeefor thelawyer'sserviceswith respecto
theloanapplicationdocumentsHowever,it is permissiblefor lawyeremployee®f a bankto
assistin the preparatiorof loanapplicationdocumentgor bankcustomersolong asthereis no
specificallyidentifiedfee chargedo the loanapplicantdor the lawyer'spreparatiorof the
documents.

FN1AIll referenceso Rulesareto the TexasDisciplinary Rulesof ProfessionaConduct.

FN2 It shouldbe notedthat, althougha lawyer'spreparatiorof applicationdocumentgor a
persongenerallyconstituteghe practiceof law, in manycasesorporatepersonnelwhetheror
notlawyers,mayassista personin filling in formsrelatedto the corporation'usinessvithout
causinghe corporationto beitself engagedn the practiceof law.



