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STATEMENT OF FACTS

A retail creditcardcompanyhasreferreddebtors: accounffiles and/orinformationregarding
eachdebtor to anattorneyfor acollectionletter. A duplicateof eachfile and/ortheinformation
hasbeenretainedby eitheranoutsidecollectionagencyor by theretail creditcardcompany's
in-housecollectiondepartmenbut eachhasbeeninstructednot to activelywork on thefiles
unlesg(a) thedebtorcontactsn responséo the attorney'detter; or (b) over45 daysexpiresfrom
the dateof the attorney'detterto theindividual debtor.

Theattorney'detterdoesnot appeato violatethe stateor federal"Fair Debt CollectionAct”
but doesadvisethe debtorthatthe attorneyhasrecommendetb his clientto "pursueanyandall
legalproceedingsvailableto it in orderto collectthis debt"aswell asto seekto recover
"reasonablattorney'feesandcourtcosts.”

Thisletterwill betheattorney'sonly contactwith debtor'saccounts.

QUESTIONS PRESENTED

1. Sincetheattorneyis nottruly collectingtheaccountjs useof the attorney'detterheach
potentialfor the unauthorizegracticeof law?

2. Doestheattorney'detterheadhppear'deceptive'sincesomedebtorsmaybelievethe
attorneyis actuallyhandlingtheaccount?

3. If theattorneyis anin-houseattorneyfor the creditor,will sucharelationshipsatisfythe
StateBarrules?

APPLICABLE AUTHORITY

StateBar Rule4.01 prohibitsfalsestatementandwould requirethe attorneyto ensurehe
truthfulnessof statementgontainedn theletter, whetherpreparedy the creditoror by the
attorney. StateBar Rule4.03requiresheattorneyto makereasonableffortsto correctany
potentialmisunderstandingshusmeaninghatthe attorneywould be requiredto examinethe
collectionletter preparedy his client or preparedy the attorneyto eliminateany potential
misunderstandingsStateBar Rule4.04 prohibitsattorneyconductsolelyintendedto embarrass,
delayor burdenathird person.

TexasEthicsOpinionNo. 160decidecthatimproperconductoccurswhenanattorney
provideshis letterheado a bankfor collectionletterswhenthatattorneyhaslittle or no contact
with the debtoror the debtor'ssituation. Thus,if anattorneymailsoutlettersontheattorney's
stationeryandsuchlettershavebeenpreparedy the attorney'slient without anyknowledgeby
thelawyer of the debtor'ssituation,suchletterswould be prohibited.

Whenanattorneysignsadebtorletteror authorizessomeoneinderhis directsupervisiorto
signsucha letter,suchactionis a manifestatiorthatthe attorneyhasexercisecis professional
judgmentthattheparticularletteris appropriatdor the particulardebtorandfor a debtor's
particularaccount. Therulesrequirethatanattorneyshouldreviewthe debtor'sile and
determinehattheletterto be sentis appropriatdor this particulardebtor. A lawyermust
exercisecareandindependenjudgmentto makesurethateachdebtor'detteris accurateand
appropriateasto theaccouniof thedebtor.



Collectionlettersshouldnot containmisleadingor deceptivestatementsFor example an
attorney'scollectionletter shouldnotrepresensuit is goingto befiled whenthe attorneyknows
in factthatsuchsuitis notgoingto befiled. Collectionlettersshouldnot give thedebtoradvice
onthelaw. Collectionlettersshouldlikewise,accordingo TexasEthicsOpinionNo. 380,not
containa detailwarningaboutfuture courtprocesseandattorney'feesandcourtcosts.

Whetheranattorneyis employedasanin-houseattorneyemployeeor is anoutsideattorney
actingasanindependentontractotis irrelevantsincethe ethicalprofessionatesponsibilities
applyto bothtypesof attorneys.

CONCLUSION

Useof anattorney'sstationeryfor collectionpurposess not perseimproperuseof the
attorney'detterheadbut the attorneymustexercisehis professionajudgmentregardingthe
validity andaccuracyof thedebt,andmustmakesurethatno misleadingdeceptiveor false
statementsrecontainedn the collectionletter. Theattorneymustmakesuretheletterdoesnot
advisethedebtorconcerninghelaw anddoesnot providedetailwarningsor threatsaboutfuture
courtprocessesandattorney'feesandcourtcosts.



