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FACTS
Attorney A wasretainedoy Defendanta corporationto defendit againstnvoluntary
Chapter7 BankruptcyPetitionfiled by Plaintiff, a corporation.

Plaintiff allegedDefendantvasnot payingits debtsasthey camedue.Plaintiff alsoclaimed
thatpursuanto a pre-litigationcontractt wasentitledto fundsreceivedoy Defendanin
settlemenof a statecourtsuitfiled by Defendantigainsta third party. Plaintiff furtheralleged
thatthetransferof suchfundsby Defendanto oneof Defendant'sthercreditorswasa
preferentiakransferwhich couldberecoveredn bankruptcypursuanto 11 U.S.C.Section547.

Plaintiff wasthe solepetitioningcreditor.Ordinarily threecreditorsarerequiredto join in
filing aninvoluntarypetition. Plaintiff allegedthat Defendant'sonductamountedo trick,
artifice, or scamandthatthereforePlaintiff could,asa solepetitioningcreditor,placeDefendant
into aninvoluntarybankruptcy.

At theconclusiorof trial, the CourtdeniedtheinvoluntaryPetitionfinding, inter alia, thatthe
transferof fundsby Defendanto thethird party did not constitutetrick, artifice, or scamandthat
Plaintiff hadanadequateatatecourtremedyit could pursue Plaintiff did not appeathe
bankruptcycourt'sdecision.

Plaintiff thenfiled a statecourtlawsuitagainsthe partywho hadreceivedhe settlement
fundsanda separatsuit againstDefendantDepositionsveretakenby Plaintiff in thosesuits,
which arestill pending.Also, AttorneyA is notrepresenting@ndhasnotrepresente®efendant
in statecourtsuit.

Six monthsafterthe bankruptcycourt'sruling, Plaintiff filed a Motion for Relieffrom Order
DenyinglnvoluntaryPetitionon groundsotherthanthosefor which this opinionis sought.

DefendantonsultedAttorney A regardinghefiling of aresponséo Plaintiff's Motion from
OrderDenyinglnvoluntaryPetition.Defendant-Clientevealedat this time thatthe settlement
fundspaidto thethird partyhadbeenreturnedo Defendant'presidentandplacedin a"Trust."
The"Trust" is draftedsothatthe presidentandsoleshareholdeof Defendantorporationis the
grantor trusteeandbeneficiaryalongwith suchotherparties,individuals,companiescharities,or
organizationgsthetrusteemaychoose.

At thetime of the bankruptcysuittrial Attorney A hadno knowledgethatthe fundshadbeen
returnedo the Defendant'presidenfor placemenbnthis "Trust." Therewas,therefore no
evidencepresentedegardingthe"Trust" atthetime of thetrial. AttorneyA is of the opinionthat
if the bankruptcycourthadknown of this transactionthenits decisionmight havebeendifferent.

AttorneyA is notrepresentinghe Defendanin the Motion for Relieffrom the Order
DenyinglnvoluntaryPetition.Defendant-Clienhasinvokedandhasnot releasedhe Attorney
from the attorney-clienprivilege.

QUESTIONSPRESENTED



1. Does Attorney A have an obligation to reveal to the bankruptcy court the fact that the
settlement funds were returned by the third party to the Defendant to be placed in what purports
to be a Trust?

2. Is Attorney A prevented by the attorney-client privilege from revealing the transaction to
the bankruptcy court?

DISCUSSION

Rule 3.03(a)providesthata lawyer shallnot knowingly fail to discloseafactto acourtwhen
disclosures necessaryo avoida criminal or fraudulentact. Moreover the duty to disclose
continueauntil remediallegalmeasuresreno longerreasonablypossible SupremeCourt Of
Texas,StateBar Rules,Art. X, Section9, TexasDisciplinary RulesOf ProfessionaConduct,
Rule3.03(a)and(c) (1989).Fraudis definedasconducthavinga purposeto deceiveandnot
merelynegligentmisrepresentatioar failure to appriseanotherof relevantinformation.ld.,
Terminology.Knowingly is definedasactualknowledgeof thefactin questionbuta person's
knowledgemaybeinferredfrom circumstancedd.

A lawyer mayrevealconfidentialinformationwhenhe/shehasthereasorto believeit is
necessaryo do soin orderto complywith acourtorder,a TexasRule of ProfessionaConduct,
or otherlaw. Id., Rule 1.05(c)(4)(1989).Belief denoteghatthe personinvolved actually
supposeshefactin questionto betrue.ld., Terminology.Thedictatesof Rule 1.05aregoverned
by a strongpublic policy of not affording protectionto clientinformationwherethe client seeks
to usethe servicef thelawyerto aid in the commissiorof a crimeor fraud.Id., Rule 1.05,
Commentl0. Rule 1.05(c)(4)thereforepermitsrevealinginformationnecessaryo complywith
Rule3.03(a).ld., Commentl1l.If alawyer'sservicesaremadeaninstrumeniof theclient'scrime
or fraud,therule givesthe lawyer professionatliscretionto revealconfidentialinformation
becaus¢helawyerhasalegitimateinterestin bothrectifying the consequencesf suchconduct
andin avoidingchargedhatthe lawyer'sparticipationwasculpableld., Rule 1.05(c)(6)and(8),
Commentl2. The Rulesof ProfessionaConductmandatehatalawyerrevealconfidential
informationwhenrequiredby Rules3.03(a),3.03(b)and4.01(b).Id., Rule 1.01(f). Finally, the
rule providesthat[i]f alawyerhasofferedmaterialevidenceandcomesto know of its falsity, the
lawyer shallmakea goodfaith effort to persuadehe clientto authorizethelawyerto corrector
withdrawthefalseevidencelf sucheffortsareunsuccessfuthelawyershalltakereasonable
remedialmeasuresncludingdisclosureof thetruefacts.ld., Rule 3.03(b);Comment7.

CONCLUSION

Underthefactspresentedo this Committee AttorneyA is requiredto makea goodfaith
effort to persuadehe formerclientto authorizehim/herto tell the bankruptcycourtthatthe
settlemenfundswerereturnedby thethird-partyto theformerclientto be placedin what
purportsto bea Trust.And, if this effort is not successfulto disclosesuchfact to the bankruptcy
courtwithout theformer client'sconsent.



