Opinion 471
June 1991
Tex. Comm. on Professional Ethics, Op. 471, V. 55 Tex. B.J. 520 (1992)

QUESTION PRESENTED

Underthe TexasDisciplinary Rulesof ProfessionaConduct,maya law firm represent
clientin anappealfrom ajudgmentfollowing atrial if alawyerin thelaw firm, whois notthe
lawyerarguingthe caseon appeal testifiedasafact witnessat thetrial?

STATEMENT OF FACTS

While hewasa partnerin alaw firm thatsubsequentldissolved attorneyA represented
corporationin transactionshatlaterbecamehe subjectof litigation. In thetrial of thislitigation,
attorneyA testifiedasafact witnessfor the corporationandattorneyB andhis law firm
representethe corporation At thetime of thetrial, attorneyA wasnot a partneror associatén
attorneyB's law firm andtherewasno understandinghatattorneyA would becomeassociated
with anyof thelawyerswho representethe corporationatthetrial. Severaimonthsafterthetrial,
attorneyA andattorneyB becamepartnerdan anewlaw firm.

ThecorporationhasrequestedttorneyB andthelaw firm in which attorneyA andattorney
B arecurrentlypartnerdo representhe corporationin theappealfrom thetrial atwhich attorney
A testifiedasa factwitness.In the appeal attorneyA will assistn the briefing andpreparatiorof
the casebut attorneyA will not participatein the argumentbeforethe appellateribunal.

DISCUSSION

TheTexasDisciplinary Rulesof ProfessionaConduct(the"Disciplinary Rules")shouldnot
beinterpretedo denya client theright to choosehis attorneyunlesssucha resultis clearly
requiredby thelanguageandpurpose®f theapplicableRules.SeeTexasProfessionaEthics
CommitteeOpinionNo. 468 (Texas Bar Journal, July,1991).

Limitationson alawyer'sactingasbothwitnessandadvocatan a matteraresetoutin Rule
3.080f the DisciplinaryRules.Rule 3.08(a)providesthata lawyer maynot acceptor continue
employmenin anadjudicatoryproceedingf heknowsor believesthathe maybe awitness
necessaryo establisranessentiafact on behalfof his client unlessoneof five specified
exceptionsapplies.For purpose®f this opinion,it is assumedhatnoneof thefive exceptionss
applicable Rule 3.08(c)providesthat,"[w]ithout theclient'sinformedconsent,'alawyerwhois
not personallyprohibitedfrom representationnderRule 3.08(a)maynot actasadvocatdor the
clientif anothedawyerin thelaw firm is personallyprohibitedby Rule 3.08(a)from sucharole.
However,asnotedin Commeni8 to Rule 3.08,with the client'sinformedconsentalawyerwho
is not personallyprohibitedfrom actingasanadvocateeforethetribunalmayrepresenthe
clientbeforethetribunalandthelawyerwhois personallyprohibitedmay participaten the
preparatiorof the matterfor presentatiorio thetribunal. The only prohibitionapplicablef the
client'sinformedconsentis obtaineds the prohibitionof Rule 3.08(c)thatthe personally
prohibitedlawyermaynot "take anactiverole beforethetribunalin the presentatiorof the
matter."

As notedin TexasProfessionaEthicsOpinionNo. 468, supra the principal purpose®f the
limitationson a lawyer'sactingasbothwitnessandadvocatdn the sameproceedingare(1) to
ensurethata client'scases notcompromisedy beingrepresentetly alawyerwho couldbea
moreeffectivewitnessfor the client by notalsoservingasanadvocate(2) to ensurehatthe
clientis not burdenedy counselWwho mayhaveto offer testimonythatis substantiallyadverseo



the client'scause(3) to avoid confusionfor the finder of fact, and(4) to avoid possibleprejudice
to the opposingpartythatcanarisewhenonepersorplaysthe dualrolesof advocateandwitness.
Thesepurposesll relateprincipally to testimonyandadvocacybeforethe sametribunal. Oncean
attorneyhastestifiedin atrial without violation of Rule 3.08,the participationof the attorneyor
anothefdawyerin hisfirm in appellateproceedinggollowing thetrial would not be contraryto
any of the primarypurpose®f the Rule exceptpossiblyin the eventthatan attorney-advocate
presentearalargumento an appellateribunalregardingdisputedactualmattersasto which the
attorneygaveessentiatestimonyattrial. In the circumstancethat arethe subjectof thisopinion,
attorneyA will notbearguingbeforetheappellatetribunalandhencehereis no possible
contraventiorof anyof the primary purpose®f Rule 3.08.

UnderRule 3.08,unlike the provisionsof the TexasCodeof ProfessionaResponsibility
(Disciplinary Rules5-101and5-102)that previouslygovernedwith respecto attorneysactingas
witnessesanyprohibitionon anattorney'sactingasbothadvocateandwitnessappliesonly to the
attorney-witnessindnot to anothedawyerin thelaw firm providedtheclient givesinformed
consento therepresentatioby the otherlawyer. Accordingly,if theclient givesinformed
consentRule 3.08doesnot operateo makeanyrestrictionsapplicableto attorneyB merely
becausdimitationsof Rule3.08 mayapplyto attorneyA.

CONCLUSION

With theinformedconsenof theclient,alaw firm mayrepresena clientin anappeafrom a
trial at which anattorneyin thelaw firm, otherthantheattorneywho will arguethe appeabefore
theappellatdaribunal,testifiedasa fact withesson behalfof theclient at thetrial.



