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QUESTION PRESENTED
May anattorneyethicallychargea non-refundableetainer?

DISCUSSION

TheSupremeCourtof Texas,Comm.on Interpretatiorof the Codeof Professional
Responsibilityjn its opinionOp. 391,issuedn 1978,stateghatanattorneymaydeposit
non-refundableetainerfeesinto a generalbperatingaccountecausehe attorneyhas"earned"”
thefeeonceit is received As aresultthereof the proprietyof usingsuchnon-refundableetainer
agreementhasbeenpresumedSeeB. Kazen,Family Law Texas Practice and Procedure
[40.01(3)(e)1983);J. Compere;ProfessionaResponsibilityandMalpractice,"StateBar of
TexasAdvancedFamily Law Coursel-34(1982).However thelaw ontheissuesof feesin
generalsto attorneysandespeciallyin relationto the matterof retainerfees,is unsettledand
meritsfurtherinvestigatioranddiscussiorat thistime.

In discussingttorneysfeesin general Ethical Consideratior2-17 statesThe determination
of aproperfeerequiresconsideratiorof theinterestsof bothclientandlawyer.A lawyershould
not chargemorethanareasonabléee,for excessiveostsof legalservicesvould deterlaymen
from utilizing thelegalsystemandprotectionof theirrights. . .

Ethical Consideratior2-18furtherstatesA determinatiorof thereasonableness afee
requiresconsideratiorof all relevantcircumstancesncludingthosestatedn the Disciplinary
Rules.Thefeesof alawyerwill vary accordingo manyfactors,includingthetime required his
experienceability, andreputationthe natureof the employmentthe responsibilityinvolvedand
theresultsobtained.

It perhapsvould be helpful to examinedecisionsof otherjurisdictionsin orderto establisha
consistentule for TexaspractitionersA New York decisionhasclearlyestablishedhatit is
improperfor anattorneyto chargea non-refundableetainerin domesticrelationscasesVolkd|
v. Volkell, ABA/BNA Lawyers Manual on Professional Conduct; New York SupremeCourt,
QueenLounty,publishedr-12-84.The courtthereheldthata non-refundableetainerviolates
public policy becausdt discouragegarlyreconciliationanddeprivestheclient of theright to
changdawyerswithout sufferingmonetarypenalties.

Otherstateshavealsoissuedethicalopinionsreferringto non-refundableetainersoutsideof
the domestiaelationscontext.The WashingtorStateBar Associationissuedanopinionin
October1980,which waspublishedn the Washington State Bar News. Thatopinion statedthat
"a retaineris thatnon-refundablefee paid by a clientto secureanattorney'savailability overa
givenperiodof time andis not requiredto beretainedn theattorney'srustaccountsinceit is
consideredo be earnedy thelawyerat thetime of payment.To determinevhetherthe fundsof
clientsshouldbe depositednto the attorney'drustaccountdependon theagreementeachedy
theattorneyandthe client asto whetherthefundsconstitutea retaineror anadvancedee deposit.
(Op.173citing DR 2-110(A)(3),DR 9-102(A)(2)).Thatopiniongoeson to recommendhatthe
attorneyhaveeachclient signawritten feeagreemenin suchsituations.

n

A MarylandStateBar Opinion,No. 80-21,echoeghe WashingtorOpinionin this language:
"A lawyeror law firm mayenterinto anagreemenwith a clientwhich providesfor a certainsum



to be paid by the client as a non- refundable retainer. The retainer fee should be reasonable and
not clearly excessive. DR 2-106(A)(B), DR 2-110 (A)(3); EC 2-15, EC 2-16, EC 2-17." See also
Baranowski v. Sate Bar, 24 Cal. 3d 153, 593 P.2d 613, 154 Cal. Rptr. 752 (1979).

Texas seemingly has no definitive case law regarding non-refundable retainers.

While a non-refundable retainer is not unethical per se, an attorney may be disciplined for
refusing to refund an unearned fee (DR 2-110(A)(3)) or for charging a clearly excessive fee (DR
2-106). This seems to present an ethical dilemma which resolves itself into a question of whether
a fee is earned and is it excessive?

DR 2-110 requires an attorney to refund any unearned portion of a fee that has been paid in
advance when the attorney withdraws from the case, regardless of whether the withdrawal is
based upon discharge by the client. Therefore, a non- refundable retainer agreement which allows
an attorney to keep the fee despite his withdrawal or discharge from the case may contravene the
requirements of DR 2-110. Such an agreement would appear to deny the client's right to
discharge the attorney if the client believes the retainer is non-refundable even if he discharges
the attorney for cause.

If the "retainer" fee is actually an advance payment for services to be performed, the amount
of the fee should be related to the services to be performed. If it is not, the fee may be found
excessive. An agreement which is actually an advance payment might provide, for example:
"Responsibility to provide legal services will be accepted and work begun when attorney receives
$ as an advance retainer against the fees and expéazes.Supra 40.03F(2), at
40-58. In such a case, if the client discharges the attorney for cause, that part of the fee which has
not been earned must be refunded. See ABA Comm. on Professional Ethics, Informal Op. 988
(1967) (a non-refundable retainer should only be kept if it is earned). However, a lawyer's unique
experience which must be necessary to the trial of a particular case may be considered as a factor
in evaluating the reasonableness of the fee.

A true retainer, however, is not a payment for services. It is an advance fee to secure a
lawyer's services, and remunerate him for loss of the opportunity to accept other employment. 7A
C.J.SAttorney and Client282 (1980). If the lawyer can substantiate that other employment will
probably be lost by obligating himself to represent the client, then the retainer fee should be
deemed earned at the moment it is received. If, however, the client discharges the attorney for
cause before any opportunities have been lost, or if the attorney withdraws voluntarily, then the
attorney should refund an equitable portion of the retainer.

An analysis of the above authorities indicates that Texas Ethics Opinion 391 is still viable,
but is overruled to the extent that it states that every retainer designated as non-refundable is
earned at the time it is received. A fee is not earned simply because it is designated as
non-refundable. If the (true) retainer is not excessive, it will be deemed earned at the time it is
received, and may be deposited in the attorney's account. However, if the attorney is discharged
for cause, or voluntarily withdraws before opportunities have been lost, DR 2-110 imposes a duty
upon the attorney to promptly refund an equitable portion of the retainer.

CONCLUSION

A retainerfeeis apaymento compensatanattorneyfor his commitmentto providecertain
servicesandforegootheremploymenbpportunitiesNon-refundableetainersarenotinherently
unethical but mustbe utilized with caution.Suchagreementposeat leastthreepotential
problems:1. Interferencewith theclient'sright to dischargehe attorneyif theclientfearsthe



retainer will be forfeited under any circumstances. 2. If the attorney's action causes the value of
the retainer to be reduced and he is discharged for cause or voluntarily withdraws, an equitable
portion of the retainer should be refunded to the client. 3. The fee may be excessive if not
determined by relevant factors such as the degree of likelihood that other employment will
actually be precluded, and the experience, reputation and ability of the lawyer. See DR 2-106.



