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CONFLICT OF INTERESTS- SUING A CLIENT WHILE REPRESENTING HIM IN
ANOTHER CASE

It is unethicalfor anattorneyemployedoy aninsurer,while defendinghe defendanfundera
non-waiveragreementjn a suit for damagesesultingfrom a collision, to file a separateauit on
behalfof theinsureragainstheinsuredfor ajudgmentdeclaringthatthe policy wascanceled
prior to the collision.

QUESTION

A is suedby B for damagesesultingfrom anautomobileaccident A makesdemanduponC,
aninsuranceeompanywhich hadissuedo A a standarcautomobildiability policy of insurance,
to defendhim (A) in accordancevith thetermsof saidpolicy. C contendghatit hadcanceledts
policy prior to the occurrenceof theaccidentA deniesknowledgeof the purportedcancellation.
C neverthelesagreego defendthe suit subjectto a Non-waiverAgreement.

C deliversthe citationandpetition serveduponA to anattorneywho regularlyrepresent§.
Pursuanto theinstructionsof C, theattorneyfiles ananswelin behalfof A. Then,in further
pursuancef C'sinstructionstheattorneyfiles a separaté&uitin behalfof C againstA andB for
adeclaratonjudgmentto resolvetherights of the partiesunderthe contractof insurancdi.e.
whetheror notthe policy wascanceledrior to theaccidentbetweerA andB).

Doestheattorneyviolate Canon6 by defendingA in thedamagesuitandsuingA in the
declaratoryjudgmentsuit?

OPINION

Yes.Whentheattorney,on behalfof C, suedA for declaratornjudgmentanattorney-client
relationshipexistedbetweertheattorneyandA in thedamagesuit. SeeOpinion179(Junel958).
Canonb condemngepresentationf conflicting interestsln a split decision this committeehas
heldthatwhereanattorney'ssmploymentis limited to onecasejt would not beimproperfor him
to acceptemploymentagainsthis clientin anothercase providedthe secondcases wholly
unrelatedn subjectmatterto thefirst, therehasbeenafull disclosureof thefacts,andthe
attorneyhasacquiredno knowledgeof thesecondcasethroughhis relationshipin thefirst case;
but the committee'lookedwith misgivings"uponsuchaction.Opinion123(Januaryl956).In
someotherstatesalawyeris not permittedto represent clientin onecaseandsuehimin
another Grievance Committee v. Rottner, 203 A. 2d 82 (Cone.1964);New York CountyOpinion
279;New York Lawyers'Assn.Opinion350.1t hasbeensuggestedhatexceptionshouldbe
madewherethereis a scarcityof availablecounseby reasorof geographicatlistributionor high
specializationSeeCasenote43 Tex. Law Rev.585.

In the preseninquiry, sinceit is unlikely thatanycommunicatiorfrom A to his attorneyin
thefirst
suitcouldbeinvolvedto A's detrimentin the secondsuit, we assumehatthereis no betrayalof
confidentialinformation.We furtherassumehatthe attorneyhasmade"full disclosureof the
facts,"althoughdisclosureghatheis beingsuedby his attorneywould seemo besmall
consolatiorto A sincehedid not selectthe attorneyin thefirst placeandcouldnotdischargeéhim
without assumingesponsibilityfor defenseof the damagesuit.



It does not appear to us that the subject matters of the two suits are wholly unrelated.
Ultimate liability for damages resulting from the collision is involved in both cases. Although the
attorney's two clients, A and C, have a common interest in defending the damage suit, their
interests in the declaratory judgment case are in direct conflict, and the outcome of that case will
determine whether A or C will finally pay the damages, if any, awarded in the first suit.
Furthermore, A's bargaining position with the plaintiff B could be weakened by B's knowledge
that A's attorney in the damage suit is suing A and B in the second suit and therefore is not
wholly committed to A. In addition, conclusion of the second suit in C's favor prior to disposition
of the damage suit could result in the attorney's withdrawal, thus requiring A to employ new
counsel in the course of litigation. Finally, laymen generally "look with misgivings" upon a
lawyer's representing a client in one case and suing him in another; and in the absence of a
public-policy reason for making an exception, conduct of an attorney which causes public
disfavor should not be condoned. The majority of the committee are of the opinion that Canon 6
is violated. (7-1.)



