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NEGOTIATIONSWITH OPPOSITE PARTY - DEMANDING PHY SICAL
EXAMINATIONS

Defensecounseldoesnot violate Canon9 by writing aletterto plaintiff with acopyto
plaintiff's attorney whentheletterdealsonly with defendant'sequesthatplaintiff submitto a
physicalexaminatiorby a doctorof defendant'shoice.

Canon9.

QUESTION

During the courseof takingplaintiff's depositiondefensecounseinquiredif plaintiff would
consento examinatiorby a doctorchoserby defendantPlaintiff replied,”l haveto leavethatup
with thelawyer." Plaintiff's lawyerthenstatedn the depositionthatconsentould neitherbe
givennor bedenied.The plaintiff thereaftemaffirmedin the depositiorthatthe decisionrested
with the plaintiff's lawyer.

Subsequenthandprior to trial, but without furtherattemptto securegpermissiondefense
counselwrotealletterto plaintiff with copyto plaintiff's counselThelettersummarizedhis
discussioraboutpermissiorandsaid"We herebyagainrequest . . a physicalexaminatiorby a
medicaldoctor”selectedy defendantandrequeste@nimmediatereply.

Did defensecounseliolate TexasCanon9?

OPINION

This questionis substantiallythe sameasthatansweredy Opinion 139,andis controlledby
thatopinion. Thedescribedtconductof defensecounseis not unethical Opinion139seemso be
basedupondecisionssuchasTexas and N. O. Ry. vs. Rooks, 292S.W. 536 (Commen. App.,
1937).

Somecommitteememberswhile agreeinghatthe questionis controlledby Opinion 139,
feelthatthis exceptionto the broadlanguageof Canon9 is not wise andthatthe betterstandard
andpracticeis to conductall communicationshroughcounselandnot directly with the opposing
party.(9-0.)



