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CANDOR AND FAIRNESS - COMMUNICATIONSWITH THE COURT
An attorneymaynot communicatevith the courtwithout makinga full disclosureto opposing
counselandaccordinghim anopportunityto be presentpr to submitauthorities.

Canonl9. A.B.A. Canon22.

QUESTION

"Whatis properonthetrial, or in advanceof thetrial, of a casewith respecto giving the
courtanoutline or memorandunof your position? In otherwords, it is obligatoryuponyou with
respecto eachcommunicatiorwith the courtto acquaintopposingcounselwith whathastaken
placebetweernyou andthecourt? If so,therewill be comparativelyfew timeswhenyou canin
advanceof thetrial of the casebe of anyassistancéo thetrial judgeby acquaintinghim with the
issuesandauthoritiespertinentto theissue.

Probablythefollowing is anextremeexampleandno onewould questiorthe proprietyof the
coursetaken,butit mayserveasillustrative of the problempresentedby the question:Several
yearsagol wasdefendinga divorcesuit broughtby the husbandn the groundsof cruel
treatment. The Austin Courtof Civil Appealshadheldthatadulteryafter separatings abarto a
suitfor divorceonthegroundsof crueltreatment.| hadsomereasorto believethatthe plaintiff
would admithavinghadintercoursewith anothemwomansubsequenb the separatiorfrom his
wife, butl wasafraidthe courtwould not appreciateéhe relevanceof thetestimonysoughtto be
introducedandthatif | hadto taketime to argueits relevancythe questionmight aswell never
beasked.| gavethe courtin theabsencef counsefor the plaintiff thecitationto thecaseand
notedwhatthe caseheld.

If it is properto submitamemorandunto the courtwhatshouldordinarily thenbethe court's
position?"

OPINION

Theforegoingquestionis controlledby TexasCanonl9,andAmericanBar Canon22. The
committees of the opinionthatthereshouldbe no communicatiorwith the Courtwithout
makingafull disclosureio opposingcounselandaccordinghim anopportunityto be presentor
to submitauthorities. (8-0)



